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917 01 Trnava, Slovak Republic, jitka.mlynarcikova@gmail.com

Abstract

The paper analyses the Financial Administration Act as for the objectives its legislator had
originally intended to accomplish upon execution of the new enactment. It includes a short and
brief historical excursion clarifying all the circumstances having led to the above mentioned
statute being approved and those which directly resulted from the merger of the tax and customs
administration in 2012 and establishment of the Financial administation of the Slovak Republic.
The members of the Financial Administration consisting of customs officers as well as armed
corps and civil servants had not been properly integrated until the adoption of the Financial
Administration Act. The author deals with particular benefits the new Financial Administration
Act is set to bring. Simultaneously author points to certain legal loopholes or drawbacks of the
new enactement including transfer of civil servants into civil service in compliance with the
above mentioned legislation. The author concludes the paper by assuming that there has been
no adequate application of the new enactment and its full potential. In other words, the existing
application problems have not been properly solved by the new legal enactment. In addition
hereto, the author expresses her own opinions of ,.de lege ferenda®.

Keywords: Tax administration; Customs administration, Financial Administration; Financial
Administration Act

1. Introduction and theoretical basis

The system of administration and collection of public revenues under the conditions of
the Slovak Republic (hereinafter referred to as ,,Slovakia“) has been duly modified as of January
1, 2012 by establishment of the Slovak Financial Administration (hereinafter referred to as
,Financial Administration®). The Financial Administration was set up upon merging of tax and
customs administration in the framework of the former Tax Administration of the Slovak
Republic (hereinafter referred to as ,,tax administration*) and the Customs Administration of
the Slovak Republic (hereinafter referred to as ,,customs administation™) into the state
organisation named the Financial Administration of the Slovak Republic (hereinafter referred
to as ,,Financial Administration®). Its main objective was to reduce the number of tax and
customs offices to eight seated in each of the counties besides Michalovce and its region having
their corresponding customs office seated in Michalovce. In addition hereto, the former
Customs criminal office was transformed into the corresponding organisation named — the
Criminal Bureau of Financial Administration (Straka & Simonova, 2014) with the Tax Office
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having been established for particular taxable entities. The new organisational structure of the
Financial Administration along with its local and factual competence was constituted in
compliance with the following legislation:
e the Act Nr. 652/2004 Coll. on customs state authorities as amended, supplemented
or otherwise modified from time (hereinafter referred to as ,,the Act Nr. 652/2004
Coll.*);
e the Act Nr. 479/2009 Coll. on state authorities in the field of tax and fees
administration (hereinafter referred to as ,,the Act Nr. 479/2009 Coll.*);
e the Act Nr. 333/2011 Coll. on state authorities in the field of taxes, fees and customs
(hereinafter referred to as ,,the Act Nr. 333/2011 Coll.*).

1.1 Programme UNITAS

The above mentioned modifications have been implemented within the programme of
the Ministry of Finance of the Slovak Republic named ,,UNITAS*. The programme ,,UNITAS*
regulates the reforming procedure of tax administration by engaging customs administration
herein in order to unify the overall administration of tax collections, customs and levies into
a single institution. The Ministry of Finance of the Slovak Republic launched the project in
two phases as the businesses in question had not been duly prepared for single implementation
of the procedure. The first phase ,,UNITAS I* focused on establishment of the new Financial
Administation. Other reforming steps under ,,UNITAS I*, e.g. merging tax and customs offices
and establishment of financial offices, has been postponed (the Situation Report on the
programme UNITAS 2012). The second phase named ,,UNITAS II* originally dealt with
unified collection of social security taxes for social and health insurance through the Finacial
Administration.

Figure 1: Programme UNITAS

Programme UNITAS
Phase I - UNITAS 1 Phase II - UNITAS 11

delegation of collection of social security
taxes for social and health insurance
to the Financial Administration

Tax Office Reform

Merger of Tax Office and Customs Office Merger of tax and customs offices

and establishment of Tax Administration into financial offices

Source: Situation report on the programme UNITAS 2012.

Further to the strategic document named ,,The concept of reform of tax and customs
administration with regard to unified collection of taxes, customs and levies®, the main
objective of the programme ,,UNITAS* is to ensure unified collection of taxes, customs and
levies by a single organisation consisting of former tax offices and customs authorities which
is set to take over certain operations of the social and health insurance authorities dealing with
collection of security taxes and levies. By implementing the abovementioned programme we
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aim at modifying tax and customs administration and thus increase effectivity, reduce
operational costs, improve collection of state revenues by optimising existing processes,
eliminate administrative burden of taxpayers and establish proper customer service. The reform
of tax administration is likely to provide metodics to entities with good business record as well
as pave the way for more effective detection and penalising of those businesses avoiding their
tax obligations or perpetrating tax evasions or frauds.

2. Adoption of the Financial Administration Act

Unifying the financial administration workforce after the merger of the tax and customs
administration back in 2012 as a result of the implementation of the programme ,,UNITAS*
shall be governed by the new Financial Administration Act as amended, supplemented or
otherwise modified (hereinafter referred to as ,,the Financial Administration At™). The Financial
Administration Act was adopted by the National Assembly on December 5, 2018 on its 38
session with the president’s approval to be expected upon publication of this paper. Enacting
the abovementioned proposal of the Act is regarded as fulfillment of the Government’s mission
statement for 2016 - 2020. In accordance with the aforementioned, the Slovak government was
bound to create the legislation which determines the unified rules of state service in the financial
administration for all its specialists as well as unified codification of competences of financial
authorities (the Government’s Declaration and Programme of Action 2016-2020). Employment
relations in state service may be divided into three main groups. These are state employment
relations for the execution of public service by civil servants in the framework of state
employment agreements, employment relations and work duties in the public interest based
upon a contractual relation (public service) and employment relations with specific groups of
state employees, e.g. police officers, members of the Corps of Prison and Judicial Guard,
members of the Fire Brigade, customs officers or professional soldiers of the armed forces.
From July 1, 2019 the law is set to cover the Financial Administration service as well. The
Financial Administration Act shall adapt the legal status of civil servants under the Financial
Administration to that of customs officers within the armed corps and create a new category of
employees to be derived from the former structure of civil servants, i.e. the category of armed
and non-armed members of the Financial Administration (the Explanatory Report to the
Financial Administration Act 2018). Besides the integration of the two formerly independent
groups of employees of the Financial Administration, the Act meets the Government’s mission
statement for 2016 - 2020 by transforming the former Tax Office for specific taxable entities
into the Office for specific business entities. Simultaneously, the Financial Administration Act
is set to abolish any former competence statutes and introduce new competences and the scope
of powers of Slovak state authorities in the field of taxes, levies and customs.

As for its taxology, the Financial Administration Act is divided into twenty articles
marked with Roman numerals with all the statutes governing corresponding social relations,
i.e. fundamental principles and duties of the Financial Administration and its civil servants
being stipulated in the Article I. The Article I is further divided into five subparagraphs. The
first part sets forth the subject matter, the second part specifies the status, organisations,
competences and powers of state authorities in the field of taxes, fees and customs, the third
part refers to the status, duties and powers of civil servants in course of exercise of their duties,
the fourth part governs state service of members of the Financial Administration and legal
relations related to establishment, modification and termination of their civil service while the
fifth part focuses on joint, transitional and final provisions.
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3. Benefits and drawbacks of the Financial Administration Act

In relation to the competence part of the Financial Administration Act dealing with the
status, organisations, competences and powers of state authorities in the field of taxes, fees and
customs we may assume that this one was largely transferred from formerly valid statutes, i.e.
the Act Nr. 652/2004 Coll., the Act Nr. 479/2009 Coll. and the Act Nr. 333/2011 Coll. As for
further modifications, we may refer to transformation of the Tax Office for special taxable
entities (§ 6 of the Act Nr. 479/2009 Coll.) entering into force as of July 1, 2019 and changing
not only the name of the given tax office, but also extending its competences besides banks,
branches of foreign banks, insurance companies, reinsurance companies and other taxable
entities with an annual turnover of over 40,000 EUR as well as stock exchange dealers, pension
funds, private pension funds, payment processing companies or branches of foreign payment
processing companies and companies with the status of an approved business entity. The
Financial Administration Act provides the Office for special taxable entities with a kind of
hybrid character. Despite the § 6 subpar. 1 of the given Financial Administration Act expressly
making reference to the tax office in the Article X governing any changes to the Act Nr.
199/2004 Coll., the above mentioned reasoning is not applied as for the Customs
Administration Act. as amended, supplemented or otherwise modified. The Office for special
taxable entities shall not only have a status of the tax office but also that of the customs office
when ruling procedures on the status of an approved business entities and ensuring exchange
of information with corresponding customs authorities of other EU member states and the
European Commission in the given proceedings. As for its constitution, the character has not
been changed as it operates as an allowance organisation depending upon the budget of the
Financial Administration of the Slovak Republic. The Chairman of the Office for special
taxable entities shall be appointed and revoked by the President of the Financial Administration.

In comparison to the provisions of § 5 of the Act Nr. 333/2011 Coll. and the provisions
of § 9 of the Financial Administration Act we may assume that some changes, even though the
minor ones, shall also be applicable to the Criminal Office of the Financial Administration as
of July 1, 2019 (hereinafter referred to as ,,the Criminal Office®). As for its organisation, the
Criminal Office shall cover only its individual branches and exclude any of its stations.
Criminal Office branches shall be established and closed by the President of the Financial
Administration without the consent being granted by the Minister of Finance of the Slovak
Republic as these days. Due to the extent of its competences, the Criminal Office shall not
exercise those operations falling into tax or customs authorities in case it will be necessary to
verify customs supervision by a particular customs office. Simultaneously, the Criminal Office
shall not provide assistance to the Criminal Office in Zilina (§ 10a of the Act Nr. 652/2004
Coll.) when verifying compliance with the conditions for granting the status of an approved
business entity as amended hereby because on July 1, 2019 this competence shall be transferred
from the Customs Office in Zilina to the above mentioned Office for special taxable entities.
Moreover, the new enactment will not specify who will be in charge and administrate the
activity of the branch of the Criminal Office. However, we may logically assume that the Head
of the branch of the Criminal Office shall be in charge hereof as stipulated in the Annex Nr. 4
to the Financial Administration Act providing an extra pay to the Head of the branch of the
Criminal Office for any managing and administration activities related hereto.

Besides introducing new terms such as ,an armed officer of the Financial
Administration™ referring automatically to each new customs officer exercising their duties as
amended by the Act Nr. 200/1998 Coll. on the state service of customs officers as amended,
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suplemented or otherwise modified (hereinafter referred to as ,,the Act Nr. 200/1998 Coll.*)
and ,,a non-armed officer of the Financial Administration™ referring to employees of the
Financial Administration, the new enactment shall bring other changes as well. Ultimate
allocation of armed work positions within the Financial Administration shall be decided by the
President of the Financial Administration. The age of 33, which had previously qualified for a
five-week long holiday entitlement, shall not be effective any more. All financial
admininistration officers shall be entitled to a six-weeks” holiday. As for remuneration, an extra
pay for the number of year of active service shall be determined by a fixed percentage from the
wage taking into consideration experience and practice prior to the starting date of employment
in another work position which may be considered relevant for the state service, max. two
thirds. Financial administration officers shall generally have a pay rise. One of the greatest
benefits for tax officers are as follows: a pay rise, an increase in the minimum rate of an extra
pay from €33.50 to €50 as well as the maximum rate of an extra pay rising from €166 to €300
per month. In relation to customs officers, the rate of an extra pay for state service overtime
shall increase by 10% in a week; for each hour of service overtime they shall be granted an
extra pay to their basic wages of 30% instead of 20% per working day and 60% instead of 50%
per public holiday. The Financial Administration Act also governs replacing of an employee on
maternity leave or the option of transfer to the non-armed category of financial administration
officers.

As for civil servants it is important to note that the Act Nr. 200/1998 Coll. has become
a basis for governing employment relations as the former enactment by the Act Nr. 55/2017
Coll. on civil service as amended, supplemented or otherwise modified (hereinafter referred to
as ,,the Act Nr. 55/2017 Coll.*) has been taken into consideration by incorporating some of
institutes applied on state employment. The Act forecasts the change of a monthly pay for each
particular category of which there will be seven in contrast to the current wording of the Act
Nr. 55/2017 Coll. which determines nine payment categories. The lowest payment category
starts at a monthly salary of €690.00 in contrast to €419.50 these days (the Annex Nr. 3 to the
Act Nr. 55/2017 Coll.). The Financial Administration Act also governs the payment of an extra
allowance to a non-armed employee of the Financial Administration for purchasing civilian
clothing, which is calculated as a percentage from the price of a working uniform.

Neverthless, it is necessary to state that despite the main objective of the Financial
Administration Act, which should have been establishing equality among customs officers and
civil servants, their social security shall not be the same even after the implementation of the
new enactment. In relation to customs officers as armed members of the Financial
Administration, the Act Nr. 328/2002 Coll. o social security of soldiers and police officers as
amended, supplemented or otherwise modified shall be applied (hereinafter referred to as the
Act Nr. 328/2002 Coll.). The Act Nr. 328/2002 Coll. shall not be applied to non-armed officers
of the Financial Administration. Based upon the aforementioned, we may assume that civil
servants or non-armed officers of the Financial Administration shall not be entitled to e.g.
a pension allowance or armed forces pension as shall be an armed officer of the Financial
Administration after 25 years of service. The overall objective of the Financial Administration
Act seems to be rather inconsistent as on the one hand it aims at unifying the workforce but on
the other one the differences among its officers in the field of social security persist. As
amended by the Act Nr. 328/2002 Coll., civil servants would have not been able to receive an
armed forces pension as they would have needed to ,,serve™ 25 years in active service, which is
effective of July 1, 2019.

However, this may not be considered as a relevant reasoning or an obstacle as for the
purpose of entitlement to an armed forces pension, the legislators could have taken into account
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not only the duration of employment of a non-armed forces member pursuant to the Financial
Administration Act, but also the previous duration of state employment as amended by the Act
Nr. 55/2017 Coll. or any former Acts on state service or any employment within a state office
in case this one was directly linked to formation of employment under the Act Nr. 312/2001
Coll. There is a question, however, whether we may speak about accomplishment of the
declared objective of the Financial Administration Act — despite the implementation of a new
terminology ,,a financial administration officer* replacing the term of a customs officer and
a civil servant, there are still obvious differences between an armed and a non-armed member
of the Financial Administration when it comes to social security taxes or social security in
general. The special enactment of the Act Nr. 327/2002 Coll. is applied on armed officers of
the Financial Administration while social security of non-armed officers will still be governed
by those statutes related to other civil servants, i.e. the provisions of the Act Nr. 55/2017 Coll.
It may seem rather paradoxal as a new typ of state service has been created upon adoption of
the Financial Administration Act to be in line with the former legislation, i.e. the Act Nr.
55/2017 Coll., the Act Nr. 171/1993 Coll. on the Police Corps, the Act Nr. 315/2001 Coll. on
Fire Brigade and Emergency or the Act Nr. 281/2015 Coll. on state service of professional
soldiers as amended, supplemented or otherwise modified. As the main role of the newly
adopted Act was to grant equal rights to both customs officers and civil servants within the
Financial Administration, we allege that this objective has only been partially accomplished.

4. Transfer of customs officers and civil servants into state service as amended
by the Financial Administration Act

Transition provisions of the Part 5, the Article I of the Financial Administration Act
govern transfer of former categories of financial administration employees, i.e. customs officers
and civil servants, into state service as amended by the Financial Administration Act. Customs
officers will see no considerable changes after July 1, 2019. As of July 1 and pursuant to the
Act Nr. 200/1998 Coll. the employment of customs officers shall be any employment of an
armed officer within the financial administration. The fundamental systematic change shall
apply to civil servants. The new legislation will regard them as former customs officers, i.e.
armed officers of the financial administration while demonstrating a subordination relation to
these non-armed employees of the Financial Administration. Such subordination of non-armed
employees of the Financial Administration or former civil servants demostrates through starting
of their employment when their former employment relation based upon a mutual legal act,
which is a civil service agreement, shall be replaced by a completely new legal relation — civil
service derived from an employer’s unilateral decision on appointment to a particular work
position (§ 325 subpar. 2 of the Financial Administration Act).

The transfer of former ,,contractual™ civil servants into service as amended by the
Financial Administration Act as of July 1, 2019 is based upon three basic assumptions and these
are as follows:

a) as of June 30, 2019 the Financial Administration is a state office of a civil servant as
amended by the Act Nr. 55/2017 Coll.,

b) by 31 May, 2019 a civil servant will have not notified the state office — the Financial
Administration - of not entering the civil service as amended hereby,

c) an employee will have taken an official oath further to the employer’s decision on
appointment to a function by July 31, 2019.
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The key point is to take into consideration how such an employment relation may be
modified or amended upon the decision of superior officers as it is based upon employment
agreement as a bilateral legal act requiring two mutual and concurring expressions of a free will
of the parties (Svestka et al. 2008) and the modification of which, apart from the exceptions as
stated herein (§ 55 subpar. 5 of the Act Nr. 55/2017 Coll. — a work position off the active civil
service including suspension hereof or repetitive employment after termination of the active
civil service, termination of a specific mandate or substitution of an executive, removal from
an executive work position, termination of temporary employment, removal from employment,
leaving a work position or termination of the employment duration as amended by § 48 subpar.
1 b) or c) of the Act Nr. 55/2017 Coll.), shall only be subject to a mutual agreement between
a state authority and a civil servant whereas all such amendments to the civil service agreement
shall only be made in writing.

The decision of a superior is regarded as an unilateral and specific expression of a will
on employment of ,,a civil servant™ as amended by the Financial Administration Act. Besides
non-compliance with the Act Nr. 55/2017 Coll. regarding a presumed manner of change of
employment, the Article XIX of the Financial Administration Act does not stipulate any major
modifications of the provision § 55 subpar. 5 of the Act Nr. 55/2017 Coll. enabling any change
of employment in an unilateral form — upon a decision of a superior on appointment to
a particular work position.

Instead of maintaining continuity of a former employment relation in civil service under
the Act Nr. 55/2017 Coll. e.g. by changing the former state employment into civil service as
amended by the Financial Administration Act, this enactment has resulted in cessation of civil
service pursuant to the Act Nr. 55/2017 Coll. and chronological formation of civil service
employment pursuant to the Financial Administration Act (§ 325 subpar. 16 of the Financial
Administration Act). The history knows that the Slovak Republic has already encountered
a similar systematic change when employees exercising their duties for the benefit of the state
and based upon employment agreements were being transferred into civil service as a result of
adoption of the first specific law on civil service under the conditions of the Slovak Republic,
which was the Act Nr. 312/2001 Coll. on civil service as amended, supplemented or otherwise
modified (hereinafter referred to as ,,the Act Nr. 312/2001 Coll.*). Such transfer of contractual
employees into civil service was not automatic, though. It was linked to an act of commission
from the part of an employee who could have applied for a civil service position within a two-
month deadline in compliance with the Act Nr. 312/2001 Coll. These days, as amended by the
Act Nr. 55/2017 Coll., a civil servant is not required to apply actively for a work position as
amended by the Financial Administration Act; an employee is only expected not to reject the
offer, i.e. not to obstruct the employment and to take an oath. The oath may be taken even after
the effectivity of the given Act, on July 31, 2019 at the latest.

The Financial Administration Act will not be directly linked to that type of civil service
which has only recently been adopted by the Act Nr. 55/2017 Coll. having entered into force
on June 1, 2017. This new type of civil service governed by a specific legal regime shall not
imply any subsidiary application of the Act Nr. 55/2017 Coll. as a general enactment on civil
service. As of July 1, 2019 the aforementioned will prevent financial administration officers
from being either temporarily or permanently transferred into another civil service (§56 subpar.
1 of the Act Nr. 55/2017 Coll.). It is of no exception that civil service officers would conclude
a written agreement on transfer of a civil servant when these used to be transferred into the
Ministry of Finance of the Slovak Republic as the Financial Administration funds are directly
allocated from the state budget. This procedure shall not be permitted after July 1, 2019. Despite
the fact that the Ministry of Finance of the Slovak Republic along with the Financial
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Administration, tax, customs and criminal offices are all state authorities in the field of taxes,
fees and customs, their employees shall exercise their work duties as civil servants under the
Act Nr. 55/2017 Coll. and will not be affected by any transfer into civil service, which is
a paradox of the new enactment.

5. Afailure to use potential of the Financial Administration Act to eliminate
application problems in the practice

After having studied the provisions of § 74 of the Financial Administration Act, we may
understand that this refers to systemizing of civil service positions rather than work positions
in the Financial Administration. However, the Financial Administration is also an employer of
workers performing tasks in the public interest, i.e. in an employment relation pursuant to the
Act Nr. 552/2003 Coll. With regard to the aforementioned and besides systemizing of work
positions of armed and non-armed officers of the Financial Administration, there shall be
another systemizing of work positions of employees performing work in the public interest.
The wording ,,systemizing of work positions™ has been taken over from the provision of § 5 of
the Act Nr. 200/1998 Coll., without any drawbacks having been resolved and therefore these
have been seen as problematic in the application practice. One area which has failed to be
changed is that the proposal of systemizing representing the number of work positions of
financial administration officers in line with competences of the Financial Administration
authorities, including the amount of funds for their civil service income, is prepared by the
Ministry of Finance of the Slovak Republic and approved by the Slovak Government when
negotiating the law on state budget for the ensuing year. The Ministry of Finance of the Slovak
Republic is responsible for any amendments to systemizing further to the act on state budget
for the ensuing year. In course of the year, systemizing may be amended by the government or
the Minister on the basis of the power of attorney. The number of financial administration
officers and their classification into payment categories within financial authorities in line with
their competences and organisational structure is determined by a special statute issue by the
President of the Financial Administration. The appointment of financial administration officers
to all types of civil service may only be executed providing this function has been created on
the basis of systemizing defined by the Minister of Finance of the Slovak Republic and is
vacant.

As for the practical application, it occurs that the President of the Financial
Administration issues a personal order in course of the calendar year for the purpose of more
effective work performance of customs officers in order to execute organisational and
systematic changes by the categories and numbers of customs officers under the Financial
Administration. Upon the decision on transfer issued by a corresponding head of office,
employment of customs officers involved could have been duly terminated. Customs officers
used to be transferred even to such work positions which were linked to another place of work
or within another state authority in the field of customs administration. However, current rulings
of Slovak courts state that employment shall not be terminated exclusively on the basis of
a personal order of the President of the Financial Administration without applying necessary
changes to systemizing which shall only be performed in line with the Act on state budget. The
given legal opinion was based on the grounds that work positions of customs officers in all
types of civil service shall only be occupied on the condition that such a work position has been
created according to the approved systemizing and it is vacant. Slovak courts reason that the
approved systemizing shall be binding if such a change has been applied in a lawfull and regular
manner and has been subject to consent of the Slovak Government or its Deputy Prime Minister
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— the Minister of Finance of the Slovak Republic. This procedure shall be binding for all parties
in the above mentioned case. It is obvious that courts did not understand the statutory provision
of § 5 of the Act Nr. 200/1998 Coll. in a way that the President of the Financial Administration
shall be entitled to modify the number of customs officers within payment categories through
a personal order in contrast to execution of operative duties (the need for reinforcement of the
personnel on the Eastern Schengen border) within the currently determined number of work
positions of customs officers. Slovak courts state that each such a work position shall be
considered through systemizing and therefore and as amended by the § 5 subpar. 3 of the Act
Nr. 200/1998 Coll. any modification and organisation changes hereof shall be subject to consent
of the Slovak government pursuant to the Act on state budget (the ruling of the District Court
in KoSice 2015). Despite the above mentioned explication precluding the Financial
Administration and its President from reacting operatively and promptly to specific situations
which may possibly require customs officers as members of the armed corps to be involved in
other tasks than usual, the particular wording of this enactment on systemizing of civil service
positions has been mostly taken over from the former Act Nr. 200/1998 Coll. and transferred
into the Financial Administration Act. Generally speaking, it is obvious that the legislator has
not specified the possibility of occupancy of work positions by customs officers of the Financial
Administration. We may allege, however, that due to the intagibility of the whole systemizing
of the number of civil service work positions and wages and labour costs as amended by the
latest Act on state budget, the interpretation and application drawbacks as stated herein would
persist. Systemizing shall depend on the approved budget for wages and labour costs which are
allocated by the number, type (,,regular employees and ,,superiors/managers™) and payment
categories of civil service work positions (Pichrt 2015). We may assume that the legislator
would have not intended for all the systemizing changes to the content and number of civil
service work positions within the Financial Administration to be subject to a legislative
amendment process of the Act on state budget or the approval procedure by the Slovak
Government or the Minister of Finance of the Slovak Republic based upon the mandate of the
said Government.

The Financial Administration Act could have considerably modified a non-compete
clause of financial administration officers after termination of employment. The Financial
Administration Act does not include the term of ,,a non-compete clause or any further
definition whatsoever in contrast to the Czech enactment on the civil service (§ 17, subpar. 1e)
of the Act Nr. 234/2014 Coll. on civil service). When it comes to systemizing of civil service
employment, the Czech law on civil service contains the definition of those civil service
positions applying a non-compete clause. Implementing a non-compete clause after termination
of employment, which prevents running a business or performing any other business activity or
being a shareholder or a member in the trade unions similar to any civil service within the
Financial Administration or entering any employment or similar agreement with an
entrepreneur in the particular scope of business, would have certainly led to a more effective
principle of impartiality in the performance of civil service as such. If the main goal of the
Financial Administration Act is to provide both a legislative and an institutional framework of
non-political, independent, impartial and professional services, then the absence of any
provisions including a non-compete clause after the termination of employment is regarded as
a considerable drawback of the whole enactment. A non-compete clause institute, which
provides a legal framework for both an employer and an employee about not entering the
competition from the part of an employee after termination of his/her employment with a certain
financial compensation, has been an unseparable part of employment relations under the Labour
Code since September 1, 2011. The specific enactment of the § 83 and 83a of the Labour Code
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provides protection to an employer against unlawful abuse of information (unfair competition,
disclosure of a trade secret) an employee was informed about in course of performance of
his/her duties while an employer regards such information as confidential or essential to their
operations (Kochan 2012). In our opinion, the Financial Administration Act has not sufficiently
used its potential when the legislator could have been more particular about a precise legal
wording hereof to effectively eliminate occurence of ambiguities or contradictions between the
public interest and that of financial administration officers through application of a non-
compete clause.

6. Conclusion

After the merging of tax and customs administration back in 2012, the workforce of the
financial administration has been unified upon the adoption of the said Act. The integration of
employment relations within the Financial Administration should take place on July 1, 2019,
upon the date of effectivity of substantial provisions of the Financial Administration Act. The
Financial Administration Act represents the detailed legal enactment integrating into one codex
all former legal statutes governing competences of state authorities in the field of taxes, fees
and customs.

Apart from various competence statutes having been merged, the Financial
Administration Act unifies both groups of employees of the Financial Administration — customs
officers and civil servants under the name of ..a financial administration officer”. As of July 1,
2019 customs officers and civil servants will be jointly referred to as financial administration
officers with customs officers as armed members and civil servants as non-armed ones. What
is more, a non-armed work position may be changed into an armed work position and vice
versa. The Financial Administration Act intends to unify the principles serving as a basis for
civil service of customs officers as the armed corps and civil service of civil servants as the non-
armed corps with equal responsibilities. The institutes referring to employment of customs
officers will be applied on civil servants, but only to a certain extent as these are not regarded
as armed members of the Financial Administration. The uniqueness of civil service will be
remunerated by salaries divided into seven payment categories with a considerable pay rise in
contrast to former legal enactment under the Act Nr. 200/1998 Coll. and the Act Nr. 55/2017
Coll. Neverthless, there shall be no unification of employees in the sphere of social security
which should still be differentiated after July 1, 2019. The specific Act Nr. 327/2002 Coll. will
be applied on armed officers of the Financial Administration as this enactment serves as a basis
for other armed forces, e.g. policemen, soldiers and firemen. Non-armed officers will not be
subject to a specific system of social security, i.e. not all the attributes of employment of
customs officers shall be applied accordingly. With regard to the aforementioned, the key
objective of the Financial Administration Act unifying the rules of execution of civil service by
the Financial Administration officers may be regarded as partially accomplished. Transfer of
customs officers into civil service should be more comprehensive and without any particular
changes as these have already been incorporated into the Act Nr. 200/1998 Coll. Civil servants
performing their duties under the Act Nr. 55/2017 Coll. shall be more influenced by these
systematic changes. We may assume that the given enactment intends to compensate a lack of
equality between civil servants and customs officers through certain benefits in the field of
social security. Practice and the number of years of work experience of civil servants in another
scope of business and prior to such employment may be calculated into their premium pay with
regard to successful accomplishment of work duties. Upon transfer of civil servants into service,
civil service employment terminates as amended by the Act Nr. 55/2017 Coll. in relation to
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a particular state autority — the Ministry of Finance of the Slovak Republic. Continuity of civil
service remains unchanged, though. We may assume that the Financial Administration Act
introduces a new and specific type of civil service limited exclusively for state authorities in
the field of taxes, fees and customs except for the Ministry of Finance of the Slovak Republic.
As the Financial Administration Act contains both material and procedural legal provisions, it
can be said that a particular type of civil service has been defined to apply specifically on
employees of the Financial Administration besides civil service as amended by the Act Nr.
55/2017 Coll., the Act Nr. 171/1993 Coll. on police forces, the Act Nr. 315/2001 Coll. on fire
brigade and emergency or the Act Nr. 281/2015 Coll. on civil service of professional soldiers
as amended, supplemented or otherwise modified. The given conclusion may preclude
permanent transfer of members of the Financial Administration to other state authorities
including the Ministry of Finance of the Slovak Republic as the legal enactment of civil service
will not concur herewith.

The particular enactment had great potential as it could have and, in our opinion, should
have removed application as well as interpretation problems which have become natural
practice for state authorities in the field of taxes, fees and customs or in Slovak arbitration
courts. One of such drawbacks may be the interpretation of the entitlement to perform changes
in the content and number of work positions in course of a calendar year through a personal
order by the President of the Financial Administration. Despite the fact that we may think the
legislator may not have intended to make this subject to approval by the Slovak Government or
amendment to the Act on state budget, there have been certain court rulings with a different
practice. In order to eliminate ambiguities as for competences of the President of the Finacial
Administration in the field of systemizing of work positions, the given enactment should have
been rendered more precise instead of a non-critical transition of the former Act Nr. 200/1998
Coll. into the Financial Administration Act.

We may allege that each effective reform of civil service should include a non-compete
clause for those civil servants who directly participate in formation and implementation of state
administration and which shall be applied after termination of their employment. An employee
of the Financial Administration may run a business in the field similar to his/her former
specialisation with a pontential conflict of interest. In course of exercise of his/her duties, such
an employee of the Financial Administration may become familiar with secret or sensitive
information, e.g. what methods, procedures or manners a tax authority implements to fight tax
evasion or what ,,modus operandi“ taxable entities apply to claim tax incentives or tax
deductions and what obstacles tax authorities may face when dealing with such fraudulent
behaviour. Eventually, a tax advisor may abuse such information for illegal tax optimization
for benefit of his/her own clients. The Financial Administration Act had not been inspired by
the wording of the Czech law on civil service which determines a non-compete clause for
specific civil service positions in the framework of systemizing of such employment.

Further evolution of the Financial Administration is only a question of time. Possible
application problems or proposals for any changes or modifications will show only after
implementation of the act into real practice. All depends upon the decisions to be made when
implementing the second stage of the programme UNITAS which intends to unify collection
of social security taxes and health insurance within the Financial Administration. For
conclusion we may say that upon adoption of the new act, a specific type of civil service has
been defined, i.e. civil service of officers of the Financial Administration when subsidiary usage
of the Act Nr. 55/2017 Coll. as a general enactment of civil service for non-armed forces is no
longer acceptable. However, the overal unification of personnel within the Financial
Administration and elimination of discrepancies between the customs and tax authorities have
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not been properly processed thus creating a certain imbalance among armed and non-armed
officers of the Financial Administration. Adoption of the Financial Administration Act may be
regarded as positive even though we may assume that the overall potential of the new enactment
has not been fully used. The main purpose of the new act should have been to create a modern
law which would be applicable to all state authorities in the field of taxes, fees and customs and
their employees, not excluding the Ministry of Finance of the Slovak Republic.
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Abstract

The article refers to the trend of implementation Enterprise Architecture into Public
administration domain in order to get better managerial results, understanding of complexity
and huge portfolio of public services as well as the design of specific services fitting into Smart
City concept.
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1. Intoduction into Digital transformation in Czech Republic

Digital transformation of global society and markets brought new social, economic and
technological opportunities. It implies many changes of lives had long time ago crossed the
borders of continents and states. These changes based on digitalization have been going
naturally one of priorities of the European Union and Czech Republic. The Czech government
primarily focuses at removing barriers and obstacles to business, trade, government itself and
public administration services in order ensuring free movement of information, knowledge,
goods and services in the digital as well as the physical world.

The part of digitalization within the current governmental initiatives formalized in “Digital
Czech Republic 2019” is the improvement of government services as well as services of public
administration for the citizens and entrepreneurs.

Czech Republic undergone through many legislative, organizational and digital initiatives since
90s till this time being. It resulted sometimes into positives and sometimes into negatives that
have had strong impact into daily life of citizens. In comparison with other Eastern European
countries, Czech Republic progressing slowly. Many digitalization projects and programs were
successfully implemented and have influenced the lives of citizens. However, eGovernment
(which also contains ePublic Administration) also deals with the projects and programs, which
were not successfully done. Therefore, in this article we propose Enterprise architecture as an
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approach, that can bring improvements and positive effects into ICT management as well as in
organizational management of projects, programs and initiatives.

2. Introduction into the visualization using Enterprise Architecture

The visualization of the program and project portfolio is a multilateral activity of
program and project managers in the preparatory phase. As it is a relationship between projects
in program not only for them, but also for all interested or non-involved. In a public
administration environment, due to its complexity and territorial scope, the situation may be
much worse. Projects, whether it is an area or hierarchy within the National Architectural Plan'
(eg ICT, etc.), are not often used. The relationships of project are hard to find. Strategic goals
are not structured well and their relationships and dependencies are not also know?. These
abuses and imperfections can be eliminated by a systematic approach called Enterprise
Architecture (EA). This access to information is presented in the following section, which
relates to the goal, projects and illustrations of their relationships and dependancies (not only
internal but also external). The EA concept is a native general concept that can be transferred
from the private sector to the public sector. The use of this concept is in favor of its high values
in the form of a formalized approach (graphical signs and symbols), which increases the clarity
of structured content.

The aim of using Enterprise Architecture in combination with Project/Program management
methods is to improve the principles and terminology of project and programme management
based on method of PRINCE2 and MSP in public administration bodies in order to be more
effective in ICT initiatives co-financed from EU funds. The side effect of EA and
Project/Pogram mananagement combination is to overbridge the semantic gap of different
understanding of essential terminology of project management in initiation and realization
phase of projects being financed from EU funds. The target group of this approach is not only
ICT manager, senior managers of public administration bodies and clerks (team members)
involved in project initiation and realization, but also the students of informatic, information
management, public administration and economy, which are considering to get the apportunity
of working for either the public administration bodies or ICT companies., see (Lukas, 2016),

2.1 What the Enterprise Architecture is

Enterprise Architecture (EA) is often translated as an organization's architecture
(enterprise architecture). In the public administration environment, it is preferable to adhere to
the notion of the architecture of the organization or the architecture of the public authority
or the architecture of the public administration. "EA is the process of description and the
result of describing how the future business processes, technologies, and information will best
support strategy, including the definition of the necessary steps, standards, and guidelines in
order to get from the current state to the expected target.”, see (1). Another view of the
applicability of the EA concept is the determination of its conception. “Architecture in
Enterprise Informatics (EA) is an approach, concept, means and tool by which we express

! See page #15, National Architecture Plan (4), European, central, regional, city and municipal
layer (client layer)

2 For example Strategy framwork of public administration development of Czech Republic
2014 —2020 (7) or ICT Strategy of resort for 2016-2020 (11)
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fundamental arrangement of the relationship between business and information systém. This
might lead to fulfillment the mission of the organization, while respecting the environment and
consistently following the system design and development principles. ”, see (2). The purpose of
EA in a public administration environment is to describe all key dimensions: business layer,
application and data layer, technology (infrastructure) layer. ArchiMate visualization
language (notation) is a widespread language for drawing relationships between elements of an
organization architecture. It enables these key dimensions to be described by means of elements
and relationships between them.

2.2 Enterprise Architecture in the domain of Public Administration

The issue of using EA in a public administration environment is addressed in the
National Architectural Plan (see Felix, Hrabé, Kuchar). It implies that each public authority will
use the EA concept to develop the strategies of ICT implementation. In practical terms, it is
therefore important that cities and municipalities do not have to deal with the architecture of
public authorities (regional authorities, departmental ministries, etc.). It is sufficient to create
and indicate a relationship and links to them. The same approach is necessary for strategic
documents created, for example, by departmental organizations. There are a number of different
systematic approach methodologies, none of which can be taken over mechanically. On the
other hand, although there is no generally applicable methodology, it is possible to derive
generally applicable principles from existing methodologies that can be applied to program and
project management in public administration based on strategic documents. ArchiMate notation
in each logical layer is used to record the current (AS-IS) and future (TO-BE) state of the
architecture of architecture. Figure # 1 shows the architecture of public administration in four
horizontal layers as defined by the National Architectural Plan. Cross-sectional architectures
are shown vertically, which cannot be ignored (eg, power, security)

The architecture of performance
& operation of publicadministration

Architecture of information systems

IT architecture (SW/HW)
technological infrastructure

Performance architecture
Architecture of risks and security ]
Architecture of rules

Figure #1: National ICT architecture of public administration of Czech republic
(source: Felix, Hrabé, Kuchar)
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2.3 Example of elements of Business layer

Selected elements of active and passive structure, behavior, sources of motivation and
motivation themselves will be used to illustrate the links between strategic documents of
public administration, sectoral policies, sectoral strategies, objectives/goals, programs
(areas) and implementation projects. The element of Business Actor is an organizational
entity capable of performing assigned business within one or more business roles. For example,
the Department of Informatics provides for the acquisition and renewal of hardware
infrastructure. The element of Location refers to the location (physical or virtual) in which the
element is located. The division of the resort into individual departmental organizations
performing state administration located in the Czech Republic and covered by the ministry is a
good example for the location. The element of Business function is considered to be a group
of activities according to a given criteria, which may be source, competence, goal or strategy.
An example of a business function is the fulfillment of the functions of a departmental
organizational unit resulting from its incorporation into the organizational order (eg
implementation of EU fund projects). From opposite site, if the activities are organized
according to their logical sequence (the order in which they are executed), then the element of
Business Process is discussed. A typical example is the administrative procedure, which takes
place in logical steps in accordance with Act No. 500/2004 Coll., The Code of Administrative
Procedure.

Elements of active structure Element of motivation
Business actor ¢ Location () Stakeholder cD | Activator &
Element of hehavior | Element motivace
Business [ Business > f Goal @ Principle [1]
function process
The next elements to be often used for vizualization of
project relationships are:
Business role, Business colaboration, Business
Elements of pasive structure interface, Business interaction, Business avent,
I - Business service, Reprezentation, Meaning, Values,
Product, Assesment, Requirement and Constraint.
Contract Business object

Figure #2: Example of elements for vizualization of the relationships between strategic
goals, program and project (source: author)

An element that is significant to an organizational unit (organization) in terms of
securing a service is called Business Object. An administrative decision issued in the
administrative procedure for a given area (service) is an example of good practice of perceiving
Business Object. Contract is an element that determines the relationship between product
associated rights to it. Typically, it is an agreement or contract to own, use, rent a product,
movable or immovable property. Individuals, teams, organizational units or entire organizations
involved in the architecture of an organization or the entire organization system are considered
Stakeholders. A frequent example is the project management committee, the output and benefit
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beneficiaries and the users. The factor that creates, directs, and motivates changes to the
organization is called the Iniciator. Often, the initiation of the decision by the management, or
decisions of a political nature or decisions of the program and project managers. The state we
want to achieve (ie TO-BE status) is Goal, such as the introduction of high-speed Internet or a
qualified electronic seal for a departmental organization. If a general property applies to all
elements in a system or systems in a given context, then it is referred to as Principle. An
important example from the European point of view in relation to central and central IS is the
possibility to identify and authenticate foreign entities in accordance with the eIDAS
Regulation. Figure #2 shows the elements described above.

3. Visualization of ICT Strategy of the resort and its surroundings

Project Portfolio Managers and Program Managers will need these elements not only to
create simple models that visualize strategic document goals, change requirements, but also to
create a transformation program architecture and implementation projects. They can also be
used to quickly draw a business area for improvement (see Figure #3). The strategy document
is represented as a document consisting of one main body and two annexes (Appendix 1:
Overview of sub-objectives, measures and assumptions and Appendix 2: Baseline overview).
The ICT Strategic Program is listed on the right as a set of strategic projects for the target group
Citizen, Entrepreneur (in the upper left corner. Places in the resort, the so-called Departmental
Organizations are listed on the left).

Governmental
politics of XY area

Public officer CD Citizen D Businessman D Strategy framwork of %7 National Architecture Plan

(Entrepreneur ;uhl}i( adm‘““;’é“ol Management plan
) levelopment of Czec A

M Republic 2014 - 2020

ResortXy 2 T T P IcT Prltég_prr;r:m—eégateglc
Resortni
organization % Addendum #2: Qverview of sub-goals & assumptions (TO-BE}
1 Project #1
Strategic goal #1 @ Strategic goal #2 @ Strategic goal #3 ®
Resortni
organization Sub-goal # @ Sub-goal # @ Sub-goal @ Sub-goal @ Sub-goal @ Sub-goal @
¥ 11 12 #2.1 #2.2 #3.1 #3.2 Project #2
Resortni %
organization Project #3
#3
Addendum #2: Overview of current statues (A5-I5)
Resortni %
= 2 Project #4
sgancaen Area # 1: oy | Area #2: ) Area #3: o -
Sub-area [0} Sub-area (1] [ Sub-area [1]) Sub-area [T] Sub-area [I] Sub-area [1]
= #3.1 #3.2
Resortni % #1.1 #1.2 #2.1 #2.2

organization Project #5
#5 ! !

Figure #3: Example of vizualization of common ICT Strategy (source: author)

4. Visualization of relationships between strategic goals and projects (portfolio
and program management)

If a strategic document is visualized as outlined in the previous paragraph, then it is advisable
to follow the step of visualizing and developing the architecture of the dependency of the
implementation projects on lower and strategic objectives. Figure #4 shows the logical
decomposition of strategic goal 1 and 2 into sub-goals (sub-targets). The decomposition of goals
into sub-goals is indicated by the aggregation constraint. This means that, for example, sub-
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objectives 1.1, 1.2 and 1.3 are aggregated into a strategic objective 1. In practice, this means
that the link represents a situation where a strategic target groups is a set number of sub-targets.
Since sub-goals may also enter other strategic objectives, they may be part of other aggregate
links. This is often used in practice. It is not always clear when linking objectives to each other
and how many areas they enter. If it is clear that sub-targets do not enter other aggregations, ie
if they do not consist of more than one target, then this is a constraint of the composition type.
This is shown in Strategic Objective 2, which consists of sub-objectives 2.1, 2.2 and 2.3
(consisting of 3 components).

Strategic portfolio (Program)

. Project #1 | 3
Sub-goal # @ e : ® Sub-goal @ [ Project#4 B
L1 f #2.1 e ———
= 1/
s n e
F S \7/’;’;
e ko
’ = . rl\
v : : _ & AR
2 Strategic @ Y Sub-goal @ [ Project#3 @) Strategic @ | f Sub-goal @) x Project #5 |
goal #1 s #1.3 ] | goal #2 *>— Rl -
il 1 | b I
A }/ i = = “\"(‘\f }/
t\ R
i L
&© w’! ) ~
[ Sub-goal # | ( Project #2 | 5 r
1?2 ® [\ : ® Sub-goal @ ( Project #6 {8

#2.3

Figure #4: Example of vizualization of projects within program and strategic goals &
sub-goals (source: author)

The ICT program includes strategic ICT projects 1, 2,... 5. The linkage of realization will be
used to illustrate their link to partial objectives. Its mission is to combine a source of motivation
element with a more specific element of motivation (partial goal). This connection means that
the project implements and fulfills a sub-objective (eg project 2 implements sub-objective 1.2
or project 4 implements sub-objectives 2.1, 2.2 and 2.3).

Creating a visualized architecture of ICT implementation projects within the ICT program will
contribute to the transparency of links between themselves and sub-goals. This visualized
portfolio is managed more efficiently. If a commercial or open source project management tool
is introduced (eg, redmine), project IDs are better created for project administrators and projects
are easier to link with each other, especially when program objectives are not clearly defined
and it is focused on monitoring the status of projects in the program, including related metrics
(eg, milestones, budget, human resources, etc.).

5. Examples of EA service design for municipalities

The Enterprise Architecture is also used in the design of Smart Cities concept across the
municipalities of Czech Republic. The main aim of EA on municipality level is to design
specific improvement of quality of life in cities and villages in order to the maintenance of
sustainable development (e.g. smart parking services, carpooling and bike sharing services,
etc.). There is an opportunity for EA approach, at the municipal level. The cities and the villages
do not have their own enterprise architecture model, therefore the public services should be
proposed and designed to comply with a reference model which is included in the National
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Architecture Plan of the Czech Republic, on the one site. However, if the city management
dedicate appropriate support and sources of funding, then EA model might be created in short
time period by EA professionals (EA community). EA model of city can show what kind of
services are needed as well as summarizes strengths and weaknesses and identifies
opportunities and threats to these services.

5.1 Service of Smart Parking

Following picture shows an example of service design (business layer) for municipality, which
consider to develop Smart Parking as part of Smart City concept. This TO-BE model was
developed and supervised along a diploma thesis, which I reviewed and consulted. The result
is drawn in ArchiMate notification.

Place of () Smart Parking () City hall %
Parkinglot
Statistic report (O
Check of [~ of parkir}glﬂt
avaliabilit avaliability
y of Administrator CD
parkinglo Parking lot O Payment of| O] e
t _ avaliability Parking lot
Street / avenu CD
manager
Mobile O Parking =
licati
2ppRlen Search for () Payment of 2]
| free fee
parkinglot
Driver CD)| Individual (person) -2—
-—e

Figure #4: Example of Smart Parking service - business layer (source: author)

The actor of Smart Parking service is the City hall. The role City hall as an actor is an
administrator and street / avenue manager. The business actor is an individual in the role of
drive. The drive asks via mobile application for free parking lot. If a parking lot is available in
the surrounding, then the drive pays via mobile application also (without get out of the car).
Smart Parking service provide to an individual following sub-services in electronic form:
Finding the Parking Occupancy and Paying the Parking Fee. The needs of the City hall in order
to have information overview are met by the statistical report.

5.2 Service of Carpooling
The design of service Carpooling design might differ from city to city and village to village.

The reason is simple, the common model of Carpooling service does not exist in National
Architecture Plan either in regional Smart City strategies.
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Figure #5: Example of Smart Carpooling service - business layer (source: author)

The actor is an individual who propose free seat in the car. Other role of an individual is the
body who seeks for empty seat in car in given direction. It is required to register via mobile
application. The driver assigns also soft copy of driving license to the registration via smart
phone into mobile application and also confirm the consent to the processing of personal data
(GDPR). The driver is a provider of the carpooling service to the citizens of the city, the
appropriate ride is then service for an individual and the payments is relevant only between car
driver and and co-traveller. The registration is “in just in time” and “non-repeatable™ service
(enter data just once). The City hall is in the role of administrator, planer and provider of rides.
Also manages the database of drivers and co-travellers and alerts free car seats and/or request
for carpooling by SMS and/or by emails.

5.3 Service of Rent a bike

Many municipalities are managed environmentally. Therefor is visible the support for the
providers of rent a bike service. Following example shows how Enterprise architecture
approach can help designing the service of rent a bike in more effective way than it is at this
time being. This TO-BE model was developed and supervised as a part of along a diploma
thesis, which I reviewed and consulted.
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Figure #6: Example of Smart rent a bike service - business layer (source: author)

The picture above shows the rental of a bike service according to the Smart Cities concept. The
role of the administrator is assigned to the City hall as an actor, who provides the Card Issue
function. The card is issued based on the Registration process and is used to identify a person
in case of damage or non-return. The fee for card and for system usage are paid once.
Registration includes the Fill Out Form, Terms of Approval, that is, consent to the processing
of personal data and general terms and conditions relating to rental, and the Payment of the
Registration Fee. A person in the role of a borrower, after registering through a mobile
application, searches for the nearest bike, unlocks the bike in the rack and/or stand-alone bike
by using the card, returns the bike by locking it after driving.

6. Storage of Models of Enterprise Architecture

Creating a public administration architecture in all its complexity is a huge task (on the national
level as well and on the municipal level). Therefore, it is recommended to approach it by
stepwise and coordinated action in accordance with the National Architectural Plan and/or other
strategies covering Smart City concept, Regional & Municipality development. If the architects
succeed in creating the architecture of strategic documents, strategic objectives, partial
objectives and related implementation projects as well as services, then it is a good prerequisite
for creating applications for calls for operational programs. If the projects within the program
or the program itself exceed the criteria set by the Department of Chief Architects of the
Ministry of the Interior of the Czech Republic (CZK 6 million in each year for 5 years), it is
possible to use the parts of the business architecture thus created for requests for OHA MV
opinions. On the other hand, there is a good basis for departmental elements that can be stored
in the architectural repository and reused for the creation of other architectural layers.
Requirements for architectural repositories that store models and reusable elements by different
users and interest groups should be based on the need to work with them and describe them in
the Czech language in a way that allows remote access via the Internet / Intranet independently
of the licensed or open source modelling used on the machine. At the same time, architectural
repositories need to be able to remove element duplications and guarantee their unique storage
in the repository.
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7. Conclusion

One of the important prerequisite of progressive development of Czech Republic, at this time
being, is the digitization of governmental and public administration services. Only this way can
help Czech Republic become an innovation leader, to be competitive in European Union as well
as in global economic.

As Mr.Dzurila (Guarantor for the area of eGovernment, Chief Digital Officer of the
Government of the Czech Republic) said “We are aware of the fact that the digital trans-
formation will bring about a number of changes, affecting each of us, as well as the authorities
them- selves. Citizens and entrepreneurs, as well as their unions, are at the same time calling
for the digitiza- tion of state administration and finally it has started to move forward.* , see
(Dzurila, 2019).

This article shows that EA can support the progress of digital transformation of Czech Republic
in order to be more structured, well managed and efficient if ICT implementation and
penetration into many parts of citizen lives. The effective usage of EA must be perceived in the
light of wider theme of eGovernment, digital transformation and modern services of public
administration because the architecture of new ICT services should be described and
management in transparent and structured way.

The Enterprise architecture approach successfully helped to developed — basic registers, data
mailboxes, CzechPOINTSs and the data sharing infrastructure. Next ICT projects supported by
EA on national level are - the citizen portal, electronic identification (NIA), changes in the
distribution of documents, electronic stamps, electronic signature, eldentity cards.

List of abbreviations

EA Enterprise Architecture

ICT Information and Communication Technology
AS-IS Current status

TO-BE Future status

elIDAS Electronical Identification Services

ID Identificator

CZK Czech crown

OHA MV Department of Chief Architects of the Ministry of the Interior of the Czech
Republic

GDPR General Data Protection Regulation
SMS Short Message Service
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Abstract

The article provides an insightful review of the second updated edition of the book titled "Pravo socialniho zabezped&eni v Ceské
republice a Evropske unii" (Social Security Law in the Czech Republic and the European Union) authored by Iva Chvatalova et al.
The book was published in 2018 by AleS Cenék in Pilsen and spans 304 pages. It carries the ISBN 978-80-7380-732-0. The
reviewer commends the comprehensive nature of the book, which delves into the intricate realm of social security law within the
Czech Republic and its relation to the European Union.

Keywords: law of social security; social policy; social security coordination

Review

The presented monography is called “Law of Social Security in the Czech Republic and
European Union” (in original: “Pravo socialniho zabezpeeni v Ceské republice a Evropské
unii”) and is written in Czech, with a brief English resumé, which makes it accessible mainly
for readers from the Czech Republic and Slovakia.

The team of authors was led by Iva Chvatalova, Assistant Professor at the University of
Economics and Metropolitan University in Prague, while all the contributors are very
experienced in the field of social security both theoretically and practically, as scholars, public
administration experts and lawyers.

The book provides comprehensive overview of all the relevant fields of social security
legal regulation in the Czech Republic with recent updates. After an introductive chapter
devoted to the presentation of three different social security systems and their instruments and
an outline of historical development from the very beginning of social protection to our days,
we can find a more detailed overview of the social security law and its system, including
international public law and law of the European Union.

Individual chapters are covering health, sickness and pensions insurance, social security
contributions, state social support and social assistance. One of the chapters is particularly
devoted to the European legislation on social policy, on the level of primary law and with main
focus on coordination system realized by directly applicable regulations replacing bilateral
treaties. The open method of coordination as a political tool is also briefly explained.

Altogether, the book contains ten chapters on 304 pages. It is valuable both for studies
and for practical implementation because there are precise references to laws and regulations
currently in force. At the end of the book, we find also annexes with illustrative charts and
tables depicting social security legislation schemes and interconnecting links between branches
and particular laws.
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To sum up, the readers are provided by all the relevant description and analysis about
the Czech social security system accompanied by general introduction and theoretic basis on
one hand and the connection international and European level of social security coordination
on the other hand. Despite the high complexity of the issue, the book is still very understandable
and easy to read.

The book is primarily tailored for Law and Economics students and social security
professionals both from public and corporate sphere. Its practical orientation and
understandable style also make this book attractive for other interested readers because social
security is one of the legal phenomena that involve the professional and personal life of every
human being at a certain point of time and it is in any case important and valuable to get relevant
and recent information.
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Abstract

Economic diplomacy has an important position within the European Union. This is young
discipline in foreign economic relations. In the world, we can see the development of economic
diplomacy for about 50 years. To describe the management of economic diplomacy, we can
observe three basic models, a unified model, dual model and model of a shared agency. Within
these models we monitor different uses of national and international institutions. Economic
diplomacy solves a variety of topical issues, always within the competence of the institutions.
For the needs of economic diplomacy, the European Union has many specific institutions where
the most important is the Directorate-General for Internal Market, Industry, Entrepreneurship
and SMEs (DG GROW). In order to strengthen economic diplomacy, the Single Market refers
to the EU as one territory without any internal borders or other regulatory obstacles to the free
movement of goods and services. The current situation in a simple European Union is
influenced by the process of the UK's withdrawal from the EU. The White Paper on the Future
of Europe is a response to changes in the European Union and is very important for further
development within the economic diplomacy.

Keywords: economic diplomacy, monetary policy, fiscal policy, European Union, euro,
institutions, DG GROW, European Parliament, European Single Market, EU

1. Economic diplomacy

Economic diplomacy deals with international economic issues. Economic diplomacy is
mainly concerned with what governments do in economy, in the broadest definition. Diplomacy
is a relatively elastic term and it has a wide interpretation.

Economic diplomacy can be defined in a number of different ways. The definition
mostly includes three strands - facilitating access to foreign markets for national businesses,
attracting foreign direct investment (FDI) to a national territory and influencing international
rules to serve the national interest.

I describe mainly institutions, state and non-state actors, in this paper. I choose some
examples from the actual situation in the Czech Republic for a better illustration. I use actual
problems in monetary policy and also show some examples from the EU, where many problems
within economic diplomacy are solved.
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I would like to find alternative views on the economic diplomacy based on the method
of analysis, comparison and description. I use explanatory quantitative research on the base of
international comparison. Economic diplomacy is increasingly influenced by the processes of
globalization. Many theoretical concepts offer scenarios of future development. The most likely
development is the model of parallel worlds with a pluralist grouping of states with different
concepts of globalization and with little cooperation and trust (Krej¢i 2014).

Woolcock (Woolcock 2011) defines institutional framework within which actors
operate. Economic diplomacy in recent years has meant more economic negotiations between
countries and more interest groups are affected by.

Economic diplomacy is attached to an extraordinary importance in the context of the
intensifying economics of international relations within the EU. Economic diplomacy and its
individual systems are fully dealt with by the member states. Thus, economic diplomacy is not
a direct instrument of the EU's common trade policy and is an exclusive policy of individual
member states by holding national economic interests (Stouradova 2012).

1.1 Models of economic diplomacy

From a global perspective, three basic models of economic diplomacy can be traced.
Due to the significant differences between economies, due to the historical development and
the economic focus of the countries, we can describe the differences in functioning of the
individual institutions that deal with the economic diplomacy. Just like the system of a state and
public administration, the system of institutional security for economic diplomacy is not
uniform within the European Union. The application and use of economic diplomacy tools is
entirely within the competence of national states. At the same time, none of the models is used
in its pure form. Different specifics of national states and economies are always included
(Stouragova 2012).

The unified model is the first type of organizational and competence model of economic
diplomacy that creates a unified approach to addressing economic diplomacy issues. In this
case, all competencies associated with securing and implementing economic diplomacy at the
governmental level concentrate on one ministry (foreign affairs), which in most cases
cooperates in very closely with governmental agencies specialized in the economic agenda.
These agencies have very wide powers. An example of how to use a single model is Canada,
where this is provided by the Ministry of Foreign Affairs and Foreign Trade.

The structured model or dual model is the second way of organizing economic
diplomacy. The dual model can be labelled as a competitive model due to the nature of the
institutions. In this case, competencies in the field of economic diplomacy are divided between
two basic ministries: the Ministry of Foreign Affairs and the Ministry of Economic Affairs.
Such model is applied in the Czech Republic and in Slovakia.

The model of a shared agency is the third type of division of competences in the area of
economic diplomacy. The precise competencies are delegated to a relatively broad extent to the
government, sometimes to another public institution within this model. As a typical example of
this model is Singapore, in somewhat modified form of Germany model, in another form is this
type applied in the Great Britain.

2. European Union economic diplomacy
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Economic diplomacy includes state actors - government employees and officials - with
international organizations such as the World Bank, United Nations, World Trade Organization,
European Union, ASEAN, NAFTA etc., as well as bilateral negotiations with individual
countries when concluding bilateral economic agreements such as the Agreement on Avoidance
of Double Taxation, Agreement on Promotion and Protection of Investment, Agreement on
Cooperation in Tourism, etc. Economic diplomacy is not engaged in the promotion of specific
entities (companies, firms, corporations etc.) (Zirovcic 2016).

The decision-making and negotiation has general typology in the European Union.
There are many factors and independent variables that shape the role of the European Union in
the economic diplomacy. These factors mean the EU competence, decision-making regimes,
external drivers, systemic factors and the EU's relative economic or market power. EU has its
own normative power related to economic negotiations. The breakdown of the phases in any
negotiation process is very important. The EU's role and possibly effectiveness in international
economic relations will be greater the larger the EU's relative economic or market power
(Woolcock 2012).

2.1 State and Non-State Actors in the EU

For the needs of economic diplomacy, the European Union has many specific
institutions, the most important of which is the Directorate-General for Internal Market,
Industry, Entrepreneurship and SMEs (DG GROW).

European Economic Diplomacy is promoted by DG GROWTH and refers to the use of
political influence and policy measures to support European economic interests abroad,
advocating for the European interest and improving the visibility or image of the EU. Then it
helps reduce barriers to trade and negotiate bilateral and multilateral trade agreements and
support European companies in internationalising to third countries. The concept therefore
includes all aspects of business support, from trade policy to trade promotion.

Foreign policy becomes more effective and impactful if diplomats receive inputs and
feedback from the business community. In turn, the European economy benefits when
businesses can accompany high-level political delegations to non-EU markets and when
diplomats as well as trade negotiators can reduce market access obstacles to open-up new
opportunities. In order to forge a greater synergy and systematic cooperation between private
and public actors in foreign policy, European diplomacy needs to involve the business
community on a permanent basis and actively support it.

The EP could be associated to the inter-service group. The Commission and EEAS
should issue the joint communication so that the EP can debate it. The EP can put forward more
issues to be included within the scope of economic diplomacy. The EP can bring to bear its
experience of parliamentary diplomacy and its networks and contacts.

The European Parliament (EP) could be associated to the inter-service group. The
Commission and EEAS (European External Action Service) should issue the joint
communication so that the EP can debate it. The EP can put forward more issues to be included
within the scope of economic diplomacy. The EP can bring to bear its experience of
parliamentary diplomacy and its networks and contacts.

The EEAS is the European Union's diplomatic service. It helps the EU's foreign affairs
chief — the High Representative for Foreign Affairs and Security Policy — carry out the Union's
Common Foreign and Security Policy. For the next long-term EU budget 2021-2027, the
European Commission is proposing to increase the external action budget of 30%, to
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significantly simplify its structure, and make it much more flexible and effective to address
today's global challenges. The external action budget will be the EU's main tool to support its
partner countries in their political and economic transformations towards sustainable
development, stability, consolidation of democracy, socio-economic development and the
eradication of poverty.

The issue of internationalising SMEs is mainly followed by the international trade
(INTA), economic and monetary affairs (ECON) and budgets (BUDG) committees. A network
was set up a few years ago in Parliament’s DG for External Policies to support the committees
following the issue but it is no longer operational. Generally speaking, MEPs are supportive of
initiatives to promote the internationalisation of European SMEs but they also question their
effectiveness and possible overlaps with action by Member States. MEPs repeatedly call for
closer monitoring of the financing of these tools.

Two years ago, as the concept of economic diplomacy emerged, Parliament’s INTA
committee prepared a technical briefing bringing together representatives of the different
institutions involved in the inter-service group (Secretary General of the Commission, DG
GROW and EEAS). The European Parliament expressed concerns about the EU’s measures. It
has two main problems. There is a relatively high degree of duplication of instruments that are
already in place, which results in inefficiency. The line between the Common Commercial
Policy (EU competence) and trade promotion (Member States’ competence) is very fine.
(Bouyala Imbert 2017)

The European Parliament’s participation should be increased in order to provide better
coordination and effective monitoring of complementarities and subsidiary, ensuring that action
at EU level does add value to action at Member State level.

2.2 Economic diplomacy of the European Single Market

Economic diplomacy, that is, international issues within the EU economy, can be
assessed both in the area with third countries and, above all, in the internal market. The
European Union's internal market is the territory of all EU Member States. The aim of this
market is to define the space in which the four fundamental freedoms apply, namely the free
movement of goods, persons, services and capital. The internal market is based on three pillars
- the proper implementation of existing rules, the effective use of infringement procedures and
the transparency of conditions. In particular, citizens and entrepreneurs from EU Member States
benefit from a functioning internal market, but the deepening of four freedoms significantly
contributes to achieving higher economic growth, a higher standard of living and a stronger
European position in the international arena. It is an important instrument of economic
diplomacy.

In order to strengthen economic diplomacy, the free movement of goods is the most
important as a prerequisite for the functioning of the EU internal market. It is not only a matter
of abolishing tariff barriers to the free movement of goods, but a wider release, as common
products continue to meet the various technical requirements laid down in the national
legislation of each Member State, which of course differ from each other.

The free movement of people in the European context means not only the free movement
of workers, students, pensioners, but also the right of entrepreneurs to settle in another Member
State for business purposes. The freedom of establishment for the purpose of business applies
to both self-employed and commercial companies. The right to settle in another Member State
for the purpose of doing business is unlimited. The established regulations are then governed
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by the same regulations as domestic entrepreneurs. On the other hand, an entrepreneur may rely
on his right of establishment against attempts to limit it, for example, by a residence
requirement, a zoning plan, market saturation, the need for advice from local professional
organizations and other more or less hidden efforts to deter him.

An entrepreneur may choose any legal form of business for establishment. It can thus
establish a company in the host state or buy shares in established companies under the same
conditions as nationals of that state, or establish a branch, subsidiary, or branch of a company
established in another EU country. These branches enjoy the same rights in the host state as the
companies established there, and may therefore defend themselves against discrimination on
the grounds of rights or benefits enjoyed by companies primarily established.

Mutual recognition of qualifications is important for the development of the internal
market and also for economic diplomacy. Most business activities and most of the jobs offered
are individually regulated in each Member State, linked to a certain qualification. Most of these
are professions for which the requirements have not been harmonized at EU level and where,
therefore, the diversity of Member States' legislation acts as an obstacle to the free movement
of persons or service providers. Therefore, the principle of mutual recognition also applies here,
that is, qualifications obtained in one Member State are recognized in other Member States and
need not be repeated. This recognition of qualifications goes beyond the formal recognition of
diplomas through nostrification and includes everything that a qualified profession requires,
including practice.

In the European context, the free movement of services means the provision of services
across borders, so-called without being established in the State where the service is provided.
Services are increasingly accompanying goods as a significant dynamic component, and in
connection with goods, services are subject to the rules applicable to goods. Similarly, they are
subject to the free movement of capital and persons. Therefore, the free movement of services
within the EU's single internal market is as important as the free movement of goods.

The free movement of services is largely imperfect and, due to rapid dynamics, full of
various obstacles, which prevents its full use. The European Commission pays particular
attention to this aspect in the Services Directive.

The free movement of capital, along with the scientific and technological and innovation
boom, is a major force for economic development. The primary condition that is fulfilled in the
Czech Republic is the fully convertible Czech crown. It is also about removing all national
barriers to capital transfer with other EU Member States as well as with third countries and
about introducing EU rules on securing cross-border payments and transfers of capital of all
kinds.

The least visible real free movement is certainly on the labour market. Indeed, the free
movement of labour is only marginally fulfilled in reality, as evidenced by the mere 3% of
citizens willing to work in a Member State other than the home within the EU.

As a result of the different interests of the individual members of the European Union
and thus of the participants in the single internal market, it is above all that the internal market
is still incomplete. Stronger support for the freedoms in the internal market would require
greater generosity on all sides and a consistent abandonment of national protectionist scenarios.
Such measures go against the spirit of liberal economic diplomacy.
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2.3 Fiscal Processes

From the point of view of fiscal perspectives on economic diplomacy, the EU's most
important current budgetary framework for the period after 2021 is now being presented in the
EU. The long-term financial framework for the period 2021-2027 - modern budget for a Union
that protects, empowers and defends was introduced in May 2018 (European Commission
2018). In terms of economic diplomacy, two instruments are interesting. Firstly, it is the Reform
Support Programme and the European Investment Stabilisation Function to strengthen Europe's
Economic and Monetary Union. And secondly, it is the InvestEU Programme.

The European Investment Stabilization Function is a new instrument which should help
to maintain public investment levels in the event of large asymmetric shocks, thus preserving
stability and facilitating economic recovery. This is due to the more complex situation of the
economies of those countries that can no longer use the currency channel. National stabilization
mechanisms may not be sufficient to cope with some macroeconomic shocks and there is often
a risk that the problem will spread to other countries. This can have a particularly damaging
impact on the volume of public investment and the real economy. This new instrument is
intended for euro area Member States and countries participating in the ERM II exchange rate
mechanism, which can no longer use their monetary policy to adapt to economic shocks.

The Stabilization function will complement the existing instruments put in place at
national and European level to prevent crises through related EU funds. Possible shocks are to
be addressed through the European Stability Mechanism and Balance of Payments Instruments.

Not only in terms of the theory of optimal currency zones, it is important to monitor the
risks of large asymmetric shocks. For this purpose, the possibility of back-to-back loans
guaranteed by the EU budget of up to EUR 30 billion is envisaged. Loans will be additional
financial support at a time when public finances will be under pressure and focus mainly on the
development of public investment with a positive impact on growth. Another tool will be a
grant component that fully covers interest costs. A new stabilization fund will be set up. It will
allow member states to collect contributions from other member states which correspond to the
proportion of their cash receipts from the property they own in exchange for the notes they
provide. Revenues from this Fund will be allocated to the EU budget to allow eligible Member
States to provide interest rate subsidies. Such interest subsidies make the economic
meaningfulness of this instrument conditional.

Also another instrument is interesting from the point of view of possible instruments of
economic diplomacy at EU level. It is InvestEU Programme. The InvestEU Programme will
bring under one roof the multitude of EU financial instruments currently available and expand
the successful model of the Investment Plan for Europe, the Juncker Plan from the year 2014.
With InvestEU, the Commission will further boost investment, innovation and job creation,
triggering an estimated EUR 650 billion in additional investment. The new programme will
consist of the InvestEU Fund, the InvestEU Advisory Hub and the InvestEU Portal. Such a
format is reminiscent of commonly used business support tools within economic diplomacy in
a number of countries, including the Czech Republic.

The InvestEU Fund focuses on mobilizing public and private investment in the EU,
which is still a major drawback in Europe. The aim of the new fund is above all to make more
effective use of scarce resources where the Commission proposes to allocate EUR 15.2 billion
to InvestEU. It will also be possible to use a EUR 38 billion guarantee to be used to support
strategically important projects in EU countries and to bring together private and public
investment The Commission expects to have additional investments worth more than EUR 650
billion. The InvestEU Fund should create a diversified and flexible portfolio with a focus on
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supporting sustainable infrastructure; research, innovation and digitisation; small and medium-
sized companies and social investments and skills. Member States will be able to transfer part
of the cohesion policy funds to InvestEU's budget guarantee. These funds will be redirected to
InvestEU Fund and will be able to benefit from the EU guarantee.

Building on the model of the Investment Plan's European Investment Advisory Hub, the
InvestEU Advisory Hub will integrate the 13 different advisory services currently available into
a one-stop-shop for project development assistance. It will provide technical support and
assistance to help with the preparation, development, structuring and implementation of
projects, including capacity building.

2.4 White Paper on the Future of Europe - Five Scenarios

In spring 2019, the current situation in the European Union is mainly influenced by two
events. Firstly, it is the process of the UK's withdrawal from the EU and the second event is the
European elections in May 2019. Both these facts significantly influence the processes of
economic diplomacy and are a clear milestone for further development within the European
Union.

The citizens of the United Kingdom of Great Britain and Northern Ireland voted to leave
the European Union in 23 June 2016 in a referendum, which resulted in a close result. Finally
51.9% of the voters voted for the EU, especially in England and Wales. On the contrary, the
inhabitants of Northern Ireland, Scotland and London also opposed Brexit. The deadline for
terminating membership is 2 years after the activation of Article 50 of the Lisbon Treaty, it
should have been in 29 March 2017. At present, in May 2019, there is still great uncertainty
about how the UK will leave the EU. This threat of insecurity at a time when it should have
been clear is not only for economic diplomacy depressing.

The White Paper on the Future of Europe (European Commission 2017) is a response
to changes in the European Union and the European Commission in Rome in March 2017
analyzed the results of the past 60 years and the future of the 27 EU Member States. The
European Commission aims to support the debate with the European Parliament and the
interested Member States. The Commission offers different alternatives for which Europe can
decide.

The White Paper examines how Europe will change over the next ten years: the impact
of new technologies on society and jobs, doubts about globalization, concerns about security
and the rise of populism. The White Paper offers possible responses to changing realities and
opportunities to turn challenges into opportunities. The challenges we face are, in addition to
changing EU membership, new technologies - the impact of wider use of technology and
automation on industry and the labour market, climate change - the need to market innovative
environmental solutions, migration - border protection while preserving the right to free
movement in Europe, security threats near borders and within the Union, building up military
capabilities east of our borders, war and terrorism in the Middle East and Africa, demographic
decline and weakening economic power, aging populations, the rise of populist and nationalist
rhetoric and the need to restore confidence citizens, to achieve results corresponding to
expectations and to find consensus among Member States.

We can see current views on EU developments in the form of scenarios that the
European Commission has created itself, offering alternatives to EU citizens in the run-up to
the European Parliament elections in May 2019. Five scenarios model the future state of the
Union, depending on the choices made by Europe (European Commission 2017).
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This is a conservative scenario - Carrying On, with 27 EU Member States focusing on
implementing a positive reform agenda. The advantage of this scenario is the assumption of
respect for citizens' rights resulting from the respect and enforceability of EU law. On the other
hand, the possibility of major disputes between member countries is suggested.

The second scenario is called the Nothing but the Single Market, with 27 EU Member
States gradually moving towards a single market. This is an alternative where Member States
are unable to agree on further action in many spheres and the need for individual cases remains
bilateral. The European Union is thus focusing on deepening the key aspects of the single
internal market.

The third alternative is the scenario Those Who Want More Do More allow the EU to
work more intensively and deepen their integration efforts in specific areas. Citizens' rights
stemming from EU law start to vary according to whether they live or do not live in a country
that has decided to do more. There may be questions about transparency and accountability at
different levels of decision-making.

The Fourth scenario is Doing Less More Efficiently assumes that the 27 EU Member
States will focus on selected policy areas that will be more intensive and faster to act, while less
active in other areas. Particular attention should be paid to innovation, trade, security, defence,
migration and border management, as well as to the excellence of R&D and investment in
decarbonisation and digitization projects. However, the European Union often has the problem
of agreeing which areas need to be prioritized and where the Union should be less active.

And the final scenario is Doing Much More Together assumes that EU member states
decide to do much more co-operation in all policy areas. However, there is a risk of losing
support from those who feel that the EU does not have the necessary legitimacy and that it is
taking too much authority from the Member States. Unfortunately, real events and negotiations
show that the Federation is rather a wishful thinking of a minority within the EU.

Such a set of scenarios is not a possible fan of options for the future, but rather a halt in
a situation where the EU stands at a crossroads where there are several options to choose and
which option to choose.

3. Economic diplomacy in the further development of the EU

The importance of economic diplomacy within the European Union has many
dimensions. One view is about fiscal processes, especially in the context of the current
budgetary framework. Another view is about the currency market. Within the euro area, the
power of the common currency is the instrument of economic diplomacy. Conversely, countries
that do not have a common currency can apply domestic monetary policy as an instrument of
economic diplomacy. The Czech Republic still has a relatively long period of time in which, in
the area of monetary policy, it will be possible to use the exchange rate for the needs of
economic diplomacy and, if necessary, to thoroughly stabilize the economy as it did in the
previous year's exchange rate commitment.

The most important space for economic diplomacy in the European Union is a
functioning single internal market. In this market, support for the economic relations of
individual Member States is very successful. Similarly, the potential of the common
commercial policy and the power of the European Commission to negotiate favourable
conditions with third countries can be exploited. The single internal market will be what the
Member States will be joining in the coming years. While Member States sometimes introduce
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different national constraints, supranational structures, especially the European Commission,
are constant followers of market improvement and completion and barriers.

Topical issues in economic diplomacy include the conclusion of international
agreements. An example of a successful agreement is the Comprehensive Economic and Trade
Agreement (CETA), which came into force in the autumn of 2017. The complicated economic
relations are currently being monitored between the EU and the US when negotiations on the
forthcoming Transatlantic Trade and Investment Agreement (TTIP) have been discontinued
and the European Union at the same time faces US customs barriers.

At the beginning of 2019, European economic diplomacy is undergoing a very difficult
period in the form of the departure of Great Britain from the European Union. The complexity
of the negotiations and political influences has led to the threat of uncertainty at a time when it
should have been clear. If it has been known much earlier that the only feasible scenario was
the one without agreement, this option would be more acceptable today than when everything
is still possible.

The Single Market refers to the EU as one territory without any internal borders or other
regulatory obstacles to the free movement of goods and services. A functioning Single Market
stimulates competition and trade, improves efficiency, raises quality, and helps cut prices. The
European Single Market is one of the EU’s greatest achievements. It has fuelled economic
growth and made the everyday life of European businesses and consumers easier. One of the
new instrument is Single Market Strategy. This is the European Commission’s plan to unlock
the full potential of the Single Market. The Single Market is at the heart of the European project,
but its benefits do not always materialise because Single Market rules are not known or
implemented, or they are undermined by other barriers.
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Abstract

The subject of the article is the relation of security measures in Polish penal law to
internationally protected human rights standards, especially to the guarantees provided by the
European Convention for the Protection of Human Rights and Fundamental Freedoms of 1950
and the case-law elaborated by European Court of Human Rights on the basis of the
Convention. The main focus of the article is on preventive detention in a psychiatric institution
as a security measure, which is prone to be the most invasive in the context of individual rights
such as the right to liberty, right to privacy or prohibition of torture. Initially, the author attempts
to define the notion of a ,,security measure" and present the main legal concepts regarding it.
Subsequently, she moves on to present the current legal regulation of security measures in
Polish penal law. Finally, the provisions of the Polish The Criminal Code regulating preventive
detention in a psychiatric institution are being analyzed in the context of human rights standards
provided by the Convention and elaborated in the case-law of the ECHR.

Keywords.: security measures; preventive detention; the right to liberty and personal security;
European Court of Human Rights

1. Introduction

The subject of this paper is the relation of security measures in Polish penal law to
internationally protected human rights standards, especially to the guarantees provided by the
European Convention for the Protection of Human Rights and Fundamental Freedoms of 1950
( hereinafter: the Convention) and the case-law elaborated by European Court of Human Rights
on the basis of the Convention. (hereinafter: ECHR).

I will concentrate on preventive detention in a psychiatric institution as a security
measure, which is prone to be the most invasive in the context of individual rights such as the
right to liberty, right to privacy or prohibition of torture. Preventive detention is combined with
therapy so also the problem of consent for medical treatment comes into question along with
the standards of European Bioethical Convention |of 1997.

To begin with, I will attempt to define the notion of ,,security measure" and present the
main concepts regarding it .Subsequently, I will move on to present the current legal regulation
of security measures in Polish penal law. Finally, the provisions of the Polish The Criminal
Code regulating preventive detention in a psychiatric institution will be analyzed in the context
of human rights standards provided by the Convention and elaborated in the case -law of the
ECHR.
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2. The notion of ,,security measures”

Preventive measures as part of the repertoire of means of formal social response to acts
prohibited by law are a relatively new institution in criminal law. They are instruments of penal
law used complementary with punishment and penal measures. Punishment, understood
primarily as retribution for evil caused by the crime, has been present in human societies from
the beginning of time. Preventive measures understood as a means of protecting the public from
a dangerous perpetrator began to be the subject of animated discussion only in the second half
of the nineteenth century. They have been introduced to European penal legislation on a larger
scale at the turn of the 19th and 20th centuries (Paprzycki, 2015).

Whereas punishment is mainly focused retrospectively, security measures in penal law
are primarily prospective, Punishment is aimed at retribution for what is already done, security
measures are supposed to prevent possible acts from happening in the future. Nevertheless, the
source of legitimacy of security measures in a specific case derives from the criminal act that
has taken place.

Primarily, preventive measures are supposed to remedy the problem of the impossibility
of bringing to justice those, who, due to various circumstances, can not be charged, and
therefore can not be found guilty or who can be found guilty only to a limited extent. Criminal
law is often confronted with situations in which the perpetrator of a prohibited act cannot be
held criminally liable due to the impossibility of finding him guilty or his guilt reduced to a
certain extent. Sometimes it is related to personality disorders, addiction to alcohol or other
intoxicants, emotional or social immaturity, or mental illness. Often these disorders cause a high
probability of committing the offence again.

Insanity defence or diminished capacity defence means that there is no basis for
imposing a penalty. This regards situations of complete or partial insanity, as well as situations
that do not exclude the perpetrator's guilt but are not irrelevant to the assessment of his ability
to recognize the meaning of the act or to control his behaviour. The latter regards perpetrators
who are addicted to alcohol, as well as other intoxicants and psychotropic substances.

The threat that such perpetrators create for society is the main reason for introducing
preventive measures in criminal law. The threat is primarily measured by the probability of
recommitting the offences. In other words, in the case of people affected by mental disorders
as well as those with an addiction problem, it is assumed that there is a high probability of
committing the same acts again although this issue always requires a more accurate assessment
in the context of each individual case. The need to protect the society from such threats justifies
the isolation of the perpetrators with the use of preventive detention instead of or alongside a
penalty. The period of this isolation may not be in any proportion to the gravity or nature of the
offence committed but to the actual threat to the social and legal order created by the perpetrator.

The purpose of such isolation is not limited only to physically preventing the perpetrator
from repeating the prohibited acts. Usually, it also has a therapeutic goal, insofar as therapy is
possible in a given case. If therefore, during the isolation period, as a result of appropriate
therapeutic procedures, the threat of recommitting the crime can be eliminated or at least
significantly reduced, it may lead to the cessation of the implementation of preventive
measures. Hence in this understanding of preventive measures, they serve primarily isolation
and therapy.

In the context of the history of penal law and criminology, the understanding of
preventive measures presented above can be defined as a narrow one. The discussion on
security measures in the penal and criminological literature of the last 150 years went far beyond
the problem of securing the society against insane perpetrators or those with diminished
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capacity. Actually, the problem of such perpetrators had a marginal significance for the initial
discussion on security measures that took place on the turn of the 19th and 20th centuries. It
resulted from the fact that the sources of the threat posed by the perpetrator of a prohibited act
may have a much broader character than only mental disorders or addictions. The likelihood of
reoffending or returning to crime may also result from other factors than insanity or substance
dependence. These factors became of particular interest to the new scientific discipline, which
emerged in the second half of the nineteenth century, later referred to as criminology. The
offender and his special biological, psychological and social features became the main subject
of its interest. Criminological research revealed the existence of a group of perpetrators who
were defined by various concepts as ,,born criminals', habitual offenders or recidivists
(Zalewski, 2010). Although these concepts do not necessarily coincide, all of them regard
perpetrators, who may not necessarily be considered non compos mentis, but who also pose a
threat to the legal order due to the high probability of repeating criminal behaviour. This gave
rise to a discussion about the need to protect the society against such perpetrators, through
applying the security measures instead of or beside penalties.

In this light, the discussion about security measures ceases to be a problem regarding a
relatively small group of perpetrators affected by certain serious psychiatric defects or other
related problems. It becomes the basic problem of the criminal-political discussion regarding
the role of guilt on the one hand and the perpetrator's threat to society on the other, and
consequently the relationship between the concepts of punishment and security measures and
their role in the system of formal social response to crime. So here we are dealing with a broad
understanding of the concept of a security measure. It is related to the concept of the so-called
duality of criminal law, where the penalties and security measures are recognized as two equal
instruments of criminal policy, fulfilling various criminal-political functions depending on
certain characteristics of the perpetrator to whom they are applied (Warylewski, 2009; Bojarski,
2003).

In addition to the above-mentioned security measures, criminal law also distinguishes a
particular group of security measures called administrative measures. They include the
possibility of adjudicating prohibitions of performing certain professions or deprivation of
certain rights in some situations (e.g. a prohibition to take part in mass events, or a driving ban).
They constitute a specific form of punishment for the perpetrator but they also clearly have
preventive functions. However, when they are used as a security measure they are intended,
first and foremost, to protect the public from the possibility of the perpetrator committing a
crime again.

3. Security measures in the Polish penal law and their relation to the standards
of ECHR case-law

Security measures are adjudicated by the Polish courts on the basis of article 93a-g of
the Polish The Criminal Code of 1997. These provisions contain a closed catalogue of security
measures as well as general and specific grounds for their adjudication.

According to the Criminal Code under the amendment passed on 20th February 2015,
the security measures are electronic supervision, therapy, addiction treatment and detention in
a psychiatric institution (Crminal Code, 93, 1).

Also other administrative security measures can be applied: prohibition of occupying a
specific position, performing a particular profession or conducting a specific business activity;
a ban on conducting activities related to the upbringing, treatment or education of minors; a
ban on staying in certain environments or places, contacting certain people, approaching certain
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people or leaving the place of residence without the court's consent; prohibition to take part in
mass events; prohibition of access to game centres and participation in gambling; an obligation
to periodically leave the premises occupied jointly with the victim of offence; driving ban) (The
Criminal Code, 93 a-g, 93 a § 2, in relation to 39 § 2-3)

Security measures are applied not only to insane perpetrators and those with diminished
mental capacity, but also to those who remain fully sane, but create a serious threat of
performing further acts which violate legally protected rights. After changes in Polish penal law
which came into force 1 July, 2015 security measures can also be applied to offenders with
personality disorders and sexual offenders who committed crimes against life, health and sexual
freedom (Criminal Code, 93¢ §3, 4) . Also, as it had been before the amendment, security
measures can be adjudicated in the case of perpetrators addicted to intoxicants, who committed
a crime in the state of intoxication (Criminal Code, 93¢ § 5).

Not all of the security measures, however, can be applied to every category of offenders
distinguished above. According to the provisions of the Criminal Code the security measure in
the form of detention in a psychiatric institution, which will be the subject of our special
attention, can be applied only to three categories of perpetrators. Firstly it's applicable to those
that cannot be held liable for their actions for the reason of insanity and to those convicted of
an offence committed in a state of diminished mental competence without conditioned
suspension of execution, sentenced to 25 years of prison or life imprisonment. Finally, it can
also be adjudicated to those convicted of the crimes of murder, grievous bodily injury, rape,
sexual abuse of disabled persons or sexual abuse of minors committed due to paraphilia (The
Criminal Code, 93 g).

Additional conditions are required to adjudicate detention in a psychiatric institution. As
far as the insane perpetrators and those with diminished mental capacity are concerned the court
must determine that there exists a high probability of committing an offence of significant social
harmfulness in due to the perpetrator's mental illness or mental disability. In the case of sexual
offenders, there must exist a high probability of committing an offence against life, health or
sexual freedom due to paraphilia (Criminal Code, 93¢, 1, 2, 3). The court rules on the basis of
psychiatric opinions and its own analysis of probability with regard to the previous lifestyle of
the offender, his criminal record and his current life situation. The analysis should be combined
with the prognosis of circumstances favourable for abjuration of therapy or committing an
offence again. Adjudicating the measure of psychiatric detention the court must make sure that
the security measure applied is proportional to the extent of social harmfulness of the criminal
act the offender may commit in the future and the probability of committing the act, with regard
to the progress the offender has made in therapy or addiction treatment. The court should also
consider if the likelihood of committing an offence again can be reduced in another way than
detention in a psychiatric institution. This principle is intended to impose restraint on applying
the measure of detention to offenders who committed minor offences, however onerous for the
society they might be (Decision of the Supreme Court, 2002).

Detention combined with compulsory treatment interferes in the sphere of basic human
rights protected by the Constitution and international law such as the right to liberty and
personal security, right to privacy including the right to consent to treatment, the prohibition of
torture and potentially other rights. For this reason, the provisions of domestic law and their
implementation should be strictly compliant with these standards. That is why the relation of
the analyzed provisions of the Criminal Code to the international human rights standards,
especially those contained in the European Convention and interpreted by the ECHR in its case-
law is so significant.

The Polish judge is not directly bound by ECHR judgments, but he should take into
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consideration the provisions of the Convention which pursuant to the Constitution of the
Republic of Poland of 1997 (Journal of Laws no. 78, item 483) is part of the Polish legal order
and is directly applicable. Interpretation of the provisions of the Convention and other
regulations of Polish law should, therefore, refer to ECHR judicature. As indicated by the Polish
Supreme Court "since Poland's accession to the Council of Europe, the ECHR's judicature can
and should be taken into account when interpreting the provisions of Polish law" (Decision of
the Supreme Court, 1995).

Hence, the interpretation of the premises regulated in the Criminal Code. Should be
based, inter alia, on the standards contained in the Convention and the ECHR case-law. They
supplement the judicature of Polish courts and the legal doctrine in the process of interpreting
the provisions of the statute.

Article 5 paragraph 1 of the Convention stipulates safeguards of the right to liberty and
security of person. ,,No one shall be deprived of his liberty save in the following cases and in
accordance with a procedure prescribed by law". Letter e) of paragraph 1 regards situations of
detention of persons with mental disorders and is applicable to the security measure of detention
in a psychiatric institution.

On the basis of selected ECHR judgments, the following principles which apply to
deprivation of liberty under article 5 paragraph 1 letter e of the Convention can be recognized:
the principle of legal certainty, prohibition of arbitrariness, the principle of adjudication by a
judicial authority, the principle of necessity and proportionality, finally — the requirement of
obligatory impartial expert opinions at the time of adjudication and enforcement of the isolation
measure (Srogosz, 2018).

As for the first of the principles mentioned above, it means that the conditions for
deprivation of liberty provided for by domestic legislation must meet the minimum standard of
legal certainty, resulting in their predictability. Thus, decisions of the judicial authorities
regarding deprivation of liberty should be based on criteria, which are clear, precise and
comprehensible for the average citizen. This rule should prevent arbitrariness when
adjudicating detention (see, for example, Medvedyev and others v. France, Steel and others v.
the United Kingdom).

With regard to this principle, the provisions of the Criminal Code have been questioned
by the Polish Ombudsman in his complaint to the Constitutional Tribunal. He pointed out that
the criteria of the probability of committing an offense of significant social harmfulness are
vague and ambiguous and do not comply with the rule of legal certainty as they leave a vast
field of interpretation to the court. This argument has been refuted, however, as prognostic and
evaluating statements are generally being made by the courts in the implementation of criminal
law The following examples of terms open to interpretation and evaluation can be given:
"particular cruelty" (Criminal Code, 148 § 2, 1), "strong commotion justified by circumstances"
(Criminal Code, 148 § 4) or "persistent harassment" (Criminal Code, 190 a § 1). All of these
are ambiguous terms which need interpretation of the court in every given case.

It is worth noting that in the cases examined by the ECHR the prerequisite for the
probability of committing an offence has never been perceived in terms of an alleged violation
of the principle of legal certainty. In particular, in cases against Poland, in which these
provisions have been repealed so far no objection of violating this principle has been raised
(Srogosz, 2018).

As for the criteria of the high probability of committing an offence of significant social
harmfulness in connection to mental disorder layed down in the provisions of the Criminal
Code, the ECHR has acknowledged them stating at the same time that the mental disorder must
be of the kind and intensity that justifies forced hospitalization (see: Biziuk v. Poland, Nawrot
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v. Poland, Witek v. Poland).

The second principle mentioned above - the prohibition of arbitrariness - with regard to
preventive detention is tantamount to the constitutional principle of the rule of law contained in
Article 7 of the Constitution of the Republic of Poland of 1997. Article. 5 of the Convention, in
turn, stressed that deprivation of liberty should be "lawful". Thus, the detention of the
perpetrator of an offense committed in a state of insanity, diminished mental capacity or in
connection with a disorder of sexual preferences in a psychiatric institution can be adjudicated
only on the basis of the relevant provisions of the Criminal Code. The principle of legality
protects individuals against deprivation of liberty by the state without the basis of domestic law.
This principle constitutes the prohibition of arbitrariness in the formal legal sense. It emerges
expressis verbis from articles 7 and 41 par. 1 of the Constitution of the Republic of Poland
("deprivation or restriction of liberty may be enforced only according to the principles specified
in the statute").

Nevertheless, deprivation of liberty can be considered arbitrary even if it is implemented
in accordance with domestic law when it is at the same time contrary to the purpose of the
restrictions contained in art. 5 paragraph 1 letter e of the Convention. In the opinion of the
Tribunal the essential purpose of this provision is to allow the deprivation of liberty of the
mentally ill, not only in order to prevent a threat to public safety, but also to protect the interest
of the detained (see, for example, Enhorn v. Sweden,). In the previous legal situation in Poland
(before the amendment of 2015) the provisions providing for the detention of the perpetrator in
a psychiatric institution were aimed first of all at securing the society against the offender and
it was actually the only purpose of the isolation measure. Currently, the provisions of the
Criminal Code contain a new premise determining the choice of a security measure (apart
from the criteria of the degree of social harmfulness of the act) Additionally the court now has
to "take into account the needs and advances in therapy" (Criminal Code, 93b § 3).

As for the condition of adjudication by a judicial authority the Convention and
Strasbourg judicature do not require that the decision on the isolation of a person with mental
disorder should be made by a court. This conclusion results from the comparison of article 5
paragraph 1 letter a) with article 5 paragraph 1 letter e) of the Convention. This first provision
refers to a "conviction by a competent court", and the latter to "lawful detention". Nevertheless,
the legality of isolation is subject to the court's control at every stage of enforcement of the
security measure. Article 5 paragraph 4 of the Convention, confirms the right of appeal to court
"for anyone who has been deprived of liberty by arrest or detention". In the case of Winterwerp
v. The Netherlands in 1979 the Strasbourg Tribunal confirmed, that the deprivation of liberty of
a person with mental disorders requires regular judicial control of legality. Even if the decision
on isolation is made by an administrative body, the detained person has the right of access to
the court personally or through his representative at any time. Court proceedings controlling
the legality of detention should guarantee the protection of the interests of persons with mental
disorders.

In accordance with the ECHR judicature, the criminal proceedings in Poland guarantee
the participation of the accused (personally or represented by a proxy). According to the
provisions of the Polish Code of Criminal Procedure. The accused must have an attorney if
there is justified doubt whether the accused's mental health allows to participate in the
proceedings or conduct the defence in an independent and reasonable manner. Participation of
the defence attorney is obligatory at meetings in the subject of isolation and at the hearings with
the participation of the accused (Code of Criminal Procedure, 79 § 1 it. 3, 4, 339).

The principle of necessity of applying a security measure (which can also be defined by
a Latin term ul/tima ratio) has been regulated expressis verbis by article 93b § 1 of the Criminal
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Code. The court may adjudicate a security measure when it is necessary to prevent the
perpetrator from committing an offence but only if other measures prescribed by the law are
insufficient.to achieve that purpose. The premise of necessity was further specified by an
additional guarantee arising from the specific preventive function of the measure of detention.
Namely, detention in a closed psychiatric institution should be necessary for "preventing the
perpetrator from committing a prohibited act of significant social harmfulness". The necessity
of detention must also result from the high probability of committing this kind of act in the
future (Criminal Code, 93 g).

The Strasbourg Tribunal has considered the u/tima ratio principle and the requirement
of proportionality of deprivation of liberty in the judgments regarding the application of art. 5
paragraph 1 letter. e) of the Convention (e.g. Lithuania v. Poland, 2000, 78). For instance, in
the recent case of Nawrot v. Poland, the ECHR stated that the grounds justifying the deprivation
of liberty referred to in the article 5 paragraph 1 of the Convention should be given a narrow
interpretation. The ECHR referring to its previous case-law stated that the mental disorder of
the offender should be real and serious enough to justify the necessity of isolation in a
psychiatric institution (Nawrot v. Poland, 64). On the basis of a specific factual situation, the
Strasbourg court also expressed doubt that dissocial personality, or psychopathy, can be treated
as "real" and serious enough to deprive a person of liberty within the meaning of art. 5 paragraph
1 letter e) of the Convention (Ples6 v. Hungary, 2012; Stanev v. Bulgaria, 2012). The ECHR
also referred to the premise of "imminent danger to others or to himself" .In the above-cited
case of Nawrot v. Poland, the Tribunal accepted the Polish regulation stipulating that potential
threat of recommitting the act should be associated with significant harmfulness of the act
(Nawrot v. Poland, 75).

The assessment of the premises of applying an isolation measure should be analyzed
by the court on the basis of reliable evidence in an objective manner. According to the ECHR
the essential prerequisite for the isolation of a person with a mental disorder is the necessary
evidence of the experts' opinion (Ruiz Rivera v. Switzerland, 2014, 59).The ECHR expressed
its position on the subject of experts' opinions in the case of Witek v. Poland, stating that the
opinion should be based on the current state of mental health and not only on past events. The
opinion cannot be considered sufficient for deprivation of liberty if a longer period has elapsed
since its issue.

An overview of recent Strasbourg cases against Poland allows an assertion that as for
the application of the above-mentioned principles in the Polish law the Tribunal generally finds
the provisions of the Criminal Code concerning preventive detention compliant with the
Convention.

There is however one issue, which remains controversial. Namely the issue of preventive
post-penal deprivation of liberty, which was introduced to Polish law by the Act of 22
November 2013 on the treatment of persons with mental disorders posing a threat to life, health
or sexual freedom of others (the so-called Beast Act) (Journal od Laws, 2014). The amendment
of 2015 has introduced a possibility of postpenal detention also to the Criminal Code.

This regulation arouses voices of criticism, accusing the adopted solutions of being in
breach of Constitution and the Convention. The Polish Ombudsman has brought a complaint to
the Constitutional Tribunal deeming the provisions providing that the prescribed protective
measure shall be applied after serving the sentence as contradictory to inter alia the nullum
crimen sine lege principle (article 42 paragraph 1 of the Constitution) and ne bis in idem
principle (as part of the principle of the rule of law). However, these arguments have been
eventually refuted by the Constitutional Tribunal (Judgment of the Constitutional Tribunal 2016
r., K6/14).
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The institution of post-penal detention has also been introduced to the legal systems of other
States Parties to the Convention, raising a lot of controversies (see i.a, Kulik, 2013). Strasbourg
judicature on the matter evolved. In the case of M. vs Germany (2009), recognizing the violation
of art. 7 paragraph. 1 of the Convention the Tribunal pointed out that in fact, the preventive
detention in its current form did not differ from the execution of the penalty of deprivation of
liberty, even though German law defined it as a security measure. The Court has criticized the
conditions of the detention the applicants had been subject to, which put them in a similar
situation to those detained on the basis of criminal sentences. The implementation of the
therapeutic goal of the detention was difficult due to the fact that the detained did not have
sufficient access to the necessary therapy. The impact of this measure was primarily focused on
separating individuals deemed to be dangerous from society. The assessment of the above-
mentioned arguments prompted the Court to recognize that preventive isolation violated the
principle of nullum crimen nulla poena sine lege (M v. Germany 2009).

However, in a similar case of Bergmann v. Germany (2016), the ECHR found that the
applicant's detention was in line with the European Convention on Human Rights. In the
Bergmann the Court did not find a violation of Article 7 of the ECHR, recognizing that a
relationship with an earlier conviction does not play a significant role, and detention is
adjudicated due to the necessity of therapy of mental disorders, with its repressive element
being significantly limited. In the context of the above facts, the Tribunal considered that post-
penal preventive deprivation of liberty can only be imposed on persons who suffer from mental
disorders constituting an independent cause for detention, which is unrelated to the previous
conviction. ECHR recognized that isolation can be ruled without specifying its duration in
advance, which undoubtedly constitutes an interference with the rights of the individual;
however, it also pointed out that the detained person will be released when the danger of
committing a prohibited act is minimized. Therefore, the situation of the detainee is constantly
monitored by the court which, after consulting the experts, may decide to release the applicant.
Consequently, there can be no question of a deterioration of the applicant's position when the
isolation is to serve a therapeutic purpose and is aimed at returning him to normal functioning
in society. The Court concluded that the applicant's preventive isolation does not infringe art.
7 of the Convention (Bergmann v. Germany, 2016). The Court came to similar conclusions in
the case of Ilnseher v. Germany of (2017 ) where it has ruled that preventive deprivation of
liberty applied retroactively to a convicted killer does not violate fundamental rights if the
convicted person is placed in a special therapeutic centre (Ilnseher v. Germany, 2017).

It seems that the European Court of Human Rights allows post-penal preventive detention,
even though it does not only regard persons of "unsound mind" in the meaning of mental illness
or mental disability (as stipulated by article 5 paragraph 1 letter e) of the Convention) but also
it applies to convicted criminals of sound mind with personality disorders and disorders of
sexual preferences (paraphilia). The question arises: if the mind of those offenders was sound
enough to bear liability for their actions, how is it possible to apply a security measure of non-
penal character allowed by article 5 paragraph 1 letter e of the Convention after they have
served their sentence (provided that the mental disorder did not appear in prison)?

Of course the need to protect the society prevails, but it would be more honest to admit that
in fact, it is a breach of the principles of nulla poena sine lege and ne bis in idem, but one
justified by the necessity to protect life, health and sexual freedom of innocent individuals.

The Polish "Beast Act" has not yet been put to trial before the ECHR but as follows from the
above-cited German cases the Tribunal has determined its position on the matter of post-penal
detention for the present moment.
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4. Conclusion

Extrapolating from the legal situation described above, the Polish penal law, alike penal
systems of many other European countries seems to implement the concept of duality of
criminal law, where the penalties and security measures are recognized as two equal instruments
of criminal policy, fulfilling various functions of criminal policy depending on certain
characteristics of the perpetrator to whom they are applied. The situation is accepted by the
ECHR provided certain standards elaborated by the Court in its case-law concerning preventive
detention under article 5 paragraph 1 letter e of the Convention are met. A matter, which remains
controversial in my opinion, is the issue of post-penal detention, which potentially constitutes
a breach of the prohibition of retroactivity of law and other essential standards of the principle
of the rule of law.
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Abstract

The aim of these considerations is, firstly, to pay attention to the role of local self-
government at the voivodship (wojewodztwo) level as a creator of regional development in
Poland. Secondly, an indication of how the above function may be a useful tool for the
reconstruction or creation of the region's cultural identity, after the destruction made in this
sphere in the period when Poland was not existing as a result of the partitions (1795-1918), and
during the communist dictatorship (1944) - 1989).

The above analysis will be made on the example of the present Polish Kuyavian-
Pomeranian Voivodeship, which is the area where various cultural and civilization traditions
meet. For this reason, it is an interesting example of modern transformation processes and can,
from this point of view, become an interesting point of reference for regions facing similar
experiences in different parts of the world.

Keywords: Regional administration, public management, Kuyavian-Pomeranian voivodship;
regional policy, cultural identity

1. The reform of the public administration model in Poland in 1998 and the
creation of the Kuyavian-Pomeranian Voivodeship

The region (voivodship) of Kujawsko-Pomorskie in its present territorial shape, was
established in 1998 as a result of the reform of the administrative division of Poland at that
time®. This was accompanied by a change in the existing model of the teritorial organization of

3 The reform of the administrative division was introduced by the Act [Ustawa] of 24 July 1998
on the introduction of an essential three-tier territorial division of the state (Journal of Laws
[Dziennik Ustaw] 1998 No. 96, item 603). The new division of the state into voivodships and
poviats (powiat) came into force on January 1, 1999. The map of poviats was introduced by the
Regulation [Rozporzadzenie] of the Council of Ministers of 7 August 1998 on the creation of
poviats (Journal of Laws from 1998 No. 103 item 652).
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public administration. As a result, along with the governmental administration existing at the
voivodship level in the form of voivod (wojewoda) offices*, a self-governmental administration
was created consisting of: elected representative bodies - constituting voivodship assemblies
and collegiate executive bodies in the form of provincial bodies with marshals at the head®.

In the new political system, almost total responsibility for regional development was
submitted to local self-government®, which in practice was the sole exclusive at this level of
funds dedicated by the European Union to this area under the cohesion fund and structural
funds’.

Having this financial tool was to become the basic instrument for creating regional
development so as to equalize the civilization distance in relation to the average EU level. It is
necessary to add here (we will come back to this issue later) that the new voivodship had a
difficult starting position and much to catch up with.

2. Kuyavian-Pomeranian region, its composition and historical affiliation
The Kujawsko - Pomorskie Province, established in 1998, corresponds approximately

to only one historically defined territorial unit in the area of interest to us - existing in the years
1945 - 1975 - in the Bydgoszcz Voivodship®.

4 Voivods are the Government representatives appointed by the Prime Minister in the
voivodship, see The Act of 5 June 1998 on government administration in the voivodship
(Journal of Laws of 1998 No. 91, item 577)

> The provisions regulating the system of the voivodship self-government were implemented
by the Act of 5 June 1998 on the self-government of the voivodship (Journal of Laws of 1998
No. 91 item 576)

¢ This problem in comparative perspective between Unites States and European Union is described in
important study: J. Gorska - Szymczak, ,, More perfect Union” versus ,, ever closer Union” Rozwdj unii
migdzypanstwowych w Stanach Zjednoczonych i Unii Europejskiej w pierwszych pigédziesiecioleciach
ich istnienia, [More perfect Union "versus" ever closer Union "The development of the interstate union
in the United States and the European Union in the first fifty years of their existence,] Torun 2018.

7 In accordance with the National Development Plan adopted by the Council of Ministers on 14
January 2003, the Integrated Regional Operational Programs were to be used as a tool for
implementing the new regional policy. Responsibility for their preparation and implementation
has been taken over by the resolution’s bodies and executive bodies of voivodship self-
governments. For the implementation of the next financial perspective (2007 - 2013), the
National Cohesion Strategy was adopted ("Poland - National Strategic Reference Framework
2007 - 2013 supporting economic development and employment", Ministry of Regional
Development, May 2007). Under these assumptions, voivodship self-governments outside the
Regional Operational Programs obtained a significant impact on the spending of funds from the
programs: Infrastructure and Environment, Human Capital and Innovative Economy. The legal
framework for the implementation of the tasks of the voivodship self-government in this respect
is determined by the provisions of the Act of December 6, 2006 on the principles of conducting
development policy (Journal of Laws 2006 No. 227 item 1658).

8 On August 21, 1944, the decree of the so-called The Polish National Liberation Committee
was established in the Pomeranian Voivodeship with headquarters in Bydgoszcz. In 1950, the
administrative division was modified, along with the change of the province's name to the
Bydgoszcz voivodship. About the conditions of these changes, see: Bieganski Z., Territorial
and administrative shape of the Kuyavian-Pomeranian region in the 19th and 20th centuries.
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In the forming state of the Piast dynasty in the 10th and 11th century, most of the area
constituting the eastern part of the Bydgoszcz voivodship was part of the Mazovian province’.
Precise determination of the border between two provinces: Mazovia and Wielkopolska is not
easy, especially on the southern side of the Vistula. It seems that from the west side these lands
were delimited along the run of Note¢ River to Naklo. The area of the estuary of the Brda River
to the Vistula was also part of Mazovia. Thus, on this left-bank section of the Vistula, Mazovia
was cut with a wedge between Wielkopolska and Pomerania.

In the southern section, the delimitation ran more or less from the run of Note¢ River to
Skrwa Lewa River, originally called Brwa River. On the north side of the Vistula, the Mazovian
land encompassed areas later separated as the Dobrzyn land and the Chetmno land, along Skrwa
River and Osa River.

Thus, the majority of today's Kuyavian-Pomeranian region constituted the western part
of the Mazovian province at the dawn of the existence of the Polish state. The present-day
north-western part of the region - Krajna and Bory Tucholskie, were already part of Pomerania.

Changes in the belonging of these areas began to occur during the so-called privincional
breakdown!®. The southern part of this province in the 13th century began to alienate from
Mazovia as the area of the Principality of Kujawy'!. The north-eastern part on the right bank of
the Vistula became part of the organizing Teutonic state!>. With the control of the Teutonic
Order of Eastern Pomerania'®, also Krajna and Bory Tucholskie became part of their state.

This division of western Mazovia resulted in more lasting consequences. The Chelmno
area occupied by the Teutonic Knights began to integrate more closely with Pomerania and

[in:] Relations between Kujawy and Pomorze over the centuries. A collection of studies edited
by Bieganski Z. and Jastrzebski W., Works of the BTN history committee vol. XVII: Bydgoszcz
2001; Sudzinski R. Shaping the borders and administrative divisions of the Pomeranian
Voivodeship (Bydgoszcz) in the years 1945-1950. Zapiski Historyczne Torun 1973, R.37, z. 2.
Wider context of these changes, see Gorski G., Polonia Restituta. Polish constitutional order
in the twentieth century, Torun 2018 and Gorski G., Around the genesis of the PRL, Lublin
2004.

 The Mazovian Province as part of the Piast state during the reign of Mieszko I (963 - 992)
was one of the five main regional territorial units alongside Wielkopolska, Matopolska, Slask
and Pomorze.

10 The southern part of this province in the 13th century began to alienate from Mazovia as the
area of the Principality of Kujawy. The north-eastern part on the right bank of the Vistula
became part of the organizing Teutonic state. After the death of Bolestaw Krzywousty in 1138,
his sons received individual provinces of the state in the management. As a result of first
breaking and then changes in its succession statute from 1136, the process of gradual
fragmentation of these provinces into smaller territorial units, inherited in the expanding Piast
family, began. Together with the Order of Eastern Pomerania, also Krajna and Bory Tucholskie
entered into composition of their country.

' Eventually, the authorities in Kujawy were taken over by the Piast’s of Kuyavia, as a side
line of the Piast dynasty from the prince Konrad of Mazovia.

12 In 1228, the mentioned Konrad of Mazovia gave the Order of the Blessed Virgin Mary the
right to dispose of the Chetmno Land. In 1235, this Order merged with the Order of the Dobrzyn
Brothers, who earlier (also in 1228) received the right to dispose of the Dobrzyn Land from
Prince Konrad.

13 On the circumstances of the takeover by the Teutonic Order of Gdansk Pomerania in 1308
see: Jasinski K., Occupation of Gdansk Pomerania. Zapiski Historyczne Torun 1966, R. 31, 3.
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Prussia as part of their Order’s religious state. On the other hand, the areas south of the Vistula
were associated more and more with the Wielkopolska area.

Sanctioning this state of affairs has become the principle of administrative division
within the Kingdom of Poland, which was restored in the fourteenth century. This was due to
the fact that most of Mazovia remained formally outside the Kingdom until the beginning of
the 16th century'®. However, this part of Kujawy at the turn of the thirteenth and fourteenth
centuries became part of the Kingdom, because for Wtadystaw Lokietek it was part of the
hereditary domain that he brought to this state.

The situation was similar with Kazimierz Wielki, and this state consolidated the de facto
relationship of this land with the province of Wielkopolska. After the full entrance of Mazovia
to the Crown, its former eastern territories have not returned to this land. It should be pointed
out, however, that the Dobrzyn region, connected by belonging to the Kujawy Brest Duchy,
isolated from Kujawy and, consequently, Wielkopolska, still had strong ties with the Mazovian
land, and the two areas separating it in the formal Skrwa River sense did not constitute a serious
barrier in relations on the Vistula side. As a result, the sui generis process of reintegration of
the Dobrzyn region with Masovia will progress over time.

Another important breakthrough was confirmed by the Second Peace of Torun in 1466,
the earlier incorporation of Gdansk Pomerania into the Kingdom'>. As a consequence, the part
of the Crown became a province that adopted the name Royal Prussia!®. It included the Chetmno
land and the already mentioned Krajna and the southern part of the Tuchola Forests, at that time
part of the newly created Pomeranian Voivodeship. This division of present-day areas of the
Kuyavian-Pomeranian region between Wielkopolska, Royal Prussia and in fact Mazovia,
proved to be extremely durable. The division into voivodships within the framework of the
Polish-Lithuanian Commonwealth survived until the period of partitions. As a consequence of
the subsequent actions of the German Prussian authorities, the entire area of interest to us in
1793 became part of the territory of the German Kingdom of Prussia!’.

Another change brought the Napoleonic era. In 1807, part of the area we were interested
in became after the Treaty of Tylza a part of the Duchy of Warsaw, created as a consequence
of this French - Russian - Prussian agreement. Thus, the Torun Department embraced the
Chetmno lands on the right bank of the Vistula and the entire historic Kujawy. The Dobrzyn
region returned to Mazovia by belonging to the Warsaw department. On the other hand, Krajna
and Bory Tucholskie on the left bank of the Vistula, north of Kujawy, remained in Prussia.

14 After the restoration of the Kingdom of Poland at the turn of the thirteenth and fourteenth
centuries, Mazovia remained formally outside of it, constituting the fiefdom of the Polish
Crown. At the beginning of the 16th century, Mazovia was finally incorporated, which by virtue
of the Lublin Union's provisions of 1569 became part of Wiekopolska.

15In 1454, as a consequence of the outbreak of the anti-Teutonic uprising in Gdansk Pomerania,
King Kazimierz Jagiellonczyk issued an incorporation act stolen in 1308 into the Kingdom of
Poland. The treaty sanctioned acts were the Second Peace of Torun concluded in 1466.

16 Royal Prussia was a province covering the areas of Gdafisk Pomerania (eastern) and the
Warmian bishopric. Three provinces were created in its area - Chetmno, Pomeranian and
Malbork. The entire area of Chetmno and the southern part of the Pomeranian Voivodship were
located in the area of interest to us. Like Mazowieckie, the Royal Prussia was incorporated into
Greater Poland by the Union of Lublin.

17 As a consequence of the First Partition of Poland in 1772, Prussia seized all of Royal Prussia,
excluding Torun. The Dobrzyn Land and eastern Kuyavia still remain at Poland. These areas
of Prussia were seized in the second partition in 1793.
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As a consequence of the provisions of the Vienna Congress in 1815, only the Dobrzyn
land and the eastern part of Kujawy (the former Duchy of Brzeg with Wloctawek) became part
of the Kingdom of Poland'® (and after its actual liquidation into the Russian Empire!®). The
remaining part of Kujawy was included in the Grand Duchy of Poznan, while the Chelmno land
with Torun in the Pomeranian province, both in German Prussian Kingdom.

This division, in which Western Kujawy became part of the German Greater Poland,
while Eastern Kujawy and Dobrzyn part of the Russian Mazovia, while the Chelmno land and
left-bank areas of Krajna and Bory Tucholskie German Pomerania survived until the outbreak
of World War L.

Eastern Kujawy and Dobrzyn land enjoyed their independence the earliest in November
1918 and became part of the newly created Warsaw Voivodship?’. Western Kujawy covered by
the Wielkopolska Uprising became part of the Poznan Voivodship and became part of the 2nd
Polish Commonwealth after the ratification of the Treaty of Versailles?!. On the other hand, the
Chetmno land, Krajna and Bory Tucholskie became part of the Polish state at the beginning of

18 The Kingdom of Poland was established on the strength of the Final Act of the Congress of
Vienna, covering the majority of the lands of the Duchy of Warsaw. Wielkopolska was
excluded from it, to which western Kujawy was annexed, while Chelmno Land was
incorporated into the Prussian province of Western Pomerania.

1 The process of the actual liquidation of the Kingdom of Poland took place within a few years
after the fall of the January Uprising and proceeded more or less until the mid-1770s. For more
on the legal and political conditions of this process, see : Gorski G, Around the genesis of the
PRL, and Gorski G., Polonia Restituta. See Also: Mazewski L., Kingdom of Poland 1815 -
1874. Establishment and collapse of the state, Przeglad Sejmowy 2017 Nr 2.

20 Eastern Kujawy and the Dobrzyn region were the first to enjoy independence in November
1918 and entered Tereny these were part of the territory of the Kingdom of Poland, the General
Governorship, created by the Germans in 1915, which was a form of temporary military
administration of the occupied territories. After the takeover of power from the Germans in
November 1918 by the Regency Council and its subordinate administrative institutions, and
then after it was handed over to Jozef Pilsudski, new units of the administrative division of the
state were gradually created. In the area of interest to us, the Dobrzyn Land, which before the
outbreak of the war was a part of the Russian Poviat Governorate and eastern Kujawy, part of
the Warsaw Guberniya, became part of the Warsaw Voivodship. The newly created Warsaw
Province. Western Kujawy covered by the Greater Poland Uprising became part of the Poznan
Province and became part of the Polish-Lithuanian Commonwealth after the ratification of the
Treaty of Versailles. On the other hand, the Chetmno land, Krajna and Bory Tucholskie became
part of the Polish state at the beginning of 1920 and became part of the entire Pomeranian region
of Pomerania in the Pomeranian region. The province of Dzialdowo, that is, the historical
Lubawa land, was also added to the province.

2! Under the Treaty signed on June 28, 1919, Poland received the territories of Wielkopolska
and Gdansk Pomerania according to the borders corresponding more or less to the Polish
Prussian border from 1772 (with the exception of Gdansk and Warmia). Wielkopolska in
practice, as a result of the Wielkopolska Uprising, was in the hands of the insurgent authorities
from the beginning of 1919. After the formal attachment of these areas to Poland, Western
Kujawy became part of the Poznan province.
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1920 and became part of the entire Gdansk Pomeranian region in the Pomeranian Voivodship®.
The lands around city Dzialdowo, that is, the historical Lubawa land, was also added to the
province.

At the turn of 1938 and 1939, as a result of wider changes in the administrative system
of the state, whose aim was to break down the various territorial subdivisions, the Pomeranian
Voivodeship underwent major reconstruction?’. The Dzialdowo poviat was excluded from the
Pomeranian Voivodeship to the Warsaw Voivodship, while the Dobrzyn Land and Kujawy
Wschodnie were included from Warsaw Voivodship to the Pomeranian Voivodship. However,
Western Kujawy was excluded from the Voivodship of Poznan and became a part of
Pomeranian Voivodship.

The new shape of the "Great Pomerania" was also aimed at strengthening the Polish
element on the one hand, and on the other, it was about taking away its new shape from the
conditions of the historical Russian-German divisions. Interestingly, after including the areas
of interest to the Third Reich after the September campaign and the outbreak of World War 11
in 1939, the Germans with their unlawful decisions recreated administrative divisions from the
period of the Second Reich?*.

After the end of World War II in 1945, the Bydgoszcz region was created on the area
we were interested in. In relation to the present Kuyavian-Pomeranian Voivodeship, the only
significant difference was the fact that the poviat of Chojnice belonged to the then voivodship.
Therefore, apart from the period between 1975 and 1998, when there were three voivodships in
this area (Bydgoszcz, Torun - including the Nowomiejski poviat and Wloclawek), the region
has some spatial stability characteristics for 80 years.

3. Local and supra-local regional identities in Kujawsko-Pomorskie

The existence of a large cultural diversity in the area of the Kuyavian-Pomeranian
Voivodship is - in the context of the aforementioned fates of particular territories forming them
now - not a questionable fact. It seems that compared to other Polish voivodships, we are
dealing here with the greatest diversity. Let's look briefly at individual Polish voivodships.

Let's start this review with the provinces located in the areas that returned to Poland in
1945%. Zachodniopomorskie, Lubuskie and Dolnoslaskie voivodships are areas in which the
Polish population, which flowed in from different parts of Poland after 1945, is still in the phase

22 According to the Versailles stipulations, Poland covered the areas of Pomerania in January
and February 1920. As a result, the areas we are interested in have become part of the
Pomeranian Voivodship.

2> The contemporary authorities of the Republic, making wider changes in the administrative
division of the Second Republic of Poland, indicated that the remaining boundaries established
by the invaders have a negative impact on the rate of socio-economic reconstruction of Poland,
and at the same time perpetuate unnatural barriers destroying the centuries-old ties formed
during the First Polish Republic.

24 As a result of this decision of the Germans, Western Kuyavia were incorporated into the
Reich and once again became part of the Greater Poland province. The Dobrzyn region became
part of the General Governorship. The remaining part of the province combined with the Free
City of Gdansk formed the district of Gdansk - West Prussia.

2> As a consequence of the decisions of the Potsdam Conference in 1945, the territories of
Warmia and Mazury, Western Pomerania, Lubusz and Lower Silesia as well as the rest of Upper
Silesia returned to Poland.

54



International Journal of Public Administration, Management and Economic Development

Faculty of Administration and Economic Studies in Uherske Hradi$té, Jagiellonian College in Torun

of seeking a new identity. It is obvious that the elements of Polish cultural identity have not
survived there since the Middle Ages, while the German culture that dominated in the later
period has been effectively and completely eradicated?®. The new cultural identity is therefore
formed from scratch, as a specific synthesis of various cultural environments that flow in and
settle there.

It looks a little different in the case of the Opolskie and Warmian-Masurian voivodships.
In the Opole region, there are strong elements of the centuries-old Silesian cultural identity,
which although it is undoubtedly the subject of attempts to exploit German culture for the
restaurant, has a huge impact on the regional identity of this area. It is not altered by the fact
that here too numerous settlements of Poles from the center and from the east found a place of
settlement.

The situation is similar in Warmia and Mazury, although undoubtedly the mindless
extermination of the Masurian culture by the communists®’ significantly impoverished this area.
However, both relics of this culture, such as micro-identities in the genus of Lubawa culture or
the land of Kwidzyn, are an important value for the identity of the region being built.

The Pomeranian Voivodeship in its present form is characterized by very strong
influences of the Kashubian and Kociewie culture, the tradition of centuries-old cultural
exclusiveness of Gdansk and the cultural identity of Gdynia shaped in a specific way in the
interwar period. These are the elements that allow a relatively consistent shaping of the identity
of this region, although the tensions between the current character of the Tri-City (Gdansk -
Gdynia - Sopot)?® and the character of the sui generis of the provincial interior are certainly
evident.

One can also talk about the relative cultural cohesion of the Mazovian, Podlasie,
Wielkopolska, Swietokrzyskie, Silesia, Matopolska, Podkarpacie and Lublin provinces. In
these cases, we are dealing with the persistence of some regional specifics over a few hundred
years. Finally, the £.6dZ region combines, on the one hand, the rich cultural legacy of the
Leczyca-Sieradz or Lowicz region, and on the other hand, shaped in the years of the first
industrial revolution, the specificity of multiculturalism brought by £.6dz.

It is only on this background that we can see how complex matter is in the area of the
Kuyavian-Pomeranian Voivodeship. Therefore, it should be pointed out in the first place to the
existing and dividing region almost in two equal parts the border of two completely different

26 The German population living in this area largely left it, escaping from the Soviet army.
Subsequent transfers of population took place in 1945 and 1946, so that in practice only a small
percentage of this population remained.

27 Problems related to the communist authorities' policy towards national minorities in Silesia
and towards Masuria in the PRL today have rich and reliable literature. See, among others
National minorities in Poland. The state and Polish society and national minorities in the
periods of political breakthrough (1944-1989), edited by P. Madajczyk, Warsaw 1998;
National and ethnic minorities in Poland after the Second World War. Selected elements of
state policy, ed. S. Dudra, B. Nitschke, Krakow 2010; Displaced or repolonized? Dilemmas of
Polish policy towards Warmians and Masurians after 1945, ed. T. Filipkowski, W.
Gieszezynski, Olsztyn 2001.

28 The proof of this dichotomy is the attempts made in recent years by the Gdansk local
government authorities to build some sort of separatist in its essence and having the character
of a certain historical mystification, the ideology of the "Free City of Gdansk". Meanwhile, the
vast majority of Pomeranian Gdansk residents, even representing a strong Kashubian or
Kociewie identity, at the same time represent a clear attachment to Poland.
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civilizational orders - Russian and German. The power of this difference is still expressed in
very many areas in a way that we often do not realize ourselves®.

It is enough to compare the eastern and western regions of Kujawy in various
dimensions to see the truth of this thesis. Despite the fact that for many centuries Kujawy
constituted a relatively uniform and homogeneous area, the strength of various social, economic
or cultural processes between 1815 and 1914 was so great that it caused profound differences
between the two parts of this area. In the microscale, we can see many of these differences on
the example of Golub - Dobrzyn, which within the existing one urban-communal organism
combines two strongly different civilizational orders. The same applies to the Torun poviat,
which combines municipalities from two former partitions, or the city of Torun, which currently
- although to a lesser extent than Golub - Dobrzyn - also combines three separate traditions -
Pomeranian, Wielkopolska and Kuyavian®’.

In addition to the strongly shaped separate cultural traditions of both parts of Kujawy,
we still have many other differences. The Dobrzyn region is located within the so-called
,Kongresowka” (the name of lands of the former Kingdom of Poland after mentioned Vienna
Congress) it retains a great deal of distinctiveness in relation to the Chelmno identity
neighboring the same Vistula. In the areas of Western Kujawy, we find a strong cultural identity
of Patuki land, and north of them the Krajna identity. A specific variant of the Kashubian -
Kociewie identity is the Borowiak culture. The strongly present elements of the industrial
revolution in Bydgoszcz, located at the north border of the Kuyavian, Patluki, and Krajna and
Borowiak cultures, have alienated it in a new cultural mosaic comparable with £.6dz, which is
still fighting for its own face.

4. Voivodship self-government and construction of a new cultural and
civilizational identity Kuyavian-Pomeranian region

Thus, it can be clearly seen how strongly differentiated it is in terms of culture and
civilization in the region. It has been subjected to many changes in its state or administration
over the centuries. Therefore, it failed to create a supra-local, strong regional cultural synthesis.

An additional shock for the region has become the so-called political transformation
brought about in the period between 1989 and 2005. Its basic feature was the rapid and very
deep deindustrialisation of the region, which in the 1960s and 1970s underwent a reverse
process of strong industrialization®!. At that time, important industrial centers on the map of

2 1t is characteristic that after of more than 20 years since the creation of the Kuyavian-
Pomeranian Voivodeship, no scientific work has been created regarding these extremely
important issues. Neither regional authorities have initiated such research directions, and - what
is even more amazing - two large public universities in the region (Nicolaus Copernicus
University in Torun and the University of Kazimierz Wielki in Bydgoszcz) did not consider it
important that their research teams do elementary work for their immediate surroundings.

30 Both of these centers are a kind of social micro-lab, which is best seen on the occasion of
elections and electoral preferences of their residents. It is in electoral situations (mainly in the
elections for the President of the Republic of Poland) that civilizational and cultural differences
appear in the most spectacular way.

3! In this period, the great chemistry industry, the metal and machine industry as well as textile
industry rapidly developed in this area. As a result, thousands of large industrial assemblies
were established in all five major cities of the region. The result was population development,
because in total these cities reached almost 1 million inhabitants.
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Poland were those which still had earlier traditions, Bydgoszcz, Grudziadz, Inowroctaw,
Wioctawek??, and Torun®?, which was actually experiencing its then industrial revolution. It is
characteristic that as a consequence of this process, the Kujawsko - Pomorskie Voivodship was
the only one outside the Slaskie region in Poland, with such large numbers as for Polish
conditions (ie over 100,000 inhabitants) of cities.

However, the nineties and adopted model of Poland's economic transformation resulted
in a radical destruction of this industrial potential**. The consequence of this state of affairs for
this region®> was the rapidly growing social problems, expressed at a very high level of
unemployment, the emergence of many areas of structural exclusion of huge groups of people
from the labor market and the consequent consequences for social life. These processes resulted
in a significant outflow of the most qualified workforce to regions with a higher standard of
living, as well as a permanent outflow of graduates of various levels of education, seeking more
attractive centers for the development of their further life careers. In connection with the
growing demographic crisis*, this created a very difficult situation at the beginning of the 21st
century, when the process of accessing larger funds dedicated by the European Union was
beginning®’.

Poland's accession to the European Union was to serve - as in the previous experience
of Spain, Portugal or Greece - the rapid integration of the countries of Central and Eastern
Europe with the better developed countries of Western Europe. An important element of this
process was to be the development of individual regions so that they would soon approach the
average level of development of regions in the countries of the current "fifteen".

The structural and cohesion funds were to play a special role here, whose main purpose
was to support these processes. According to the rules in force in the EU, the regional self-
government authorities were to play a decisive role in planning the directions of regional
development that would ensure the implementation of this cohesion. From this point of view,

32 These four cities became important industrial centers still at the turn of the 19th and 20th
centuries, ie in the period when Polish winter, both in the Prussian partition and in the Russian
partition, underwent a process of rapid industrialization.

33 Torun, which is an important German stronghold on the border with Russia, has not
undergone a comparable industrial explosion. The city was dominated by German military
purposes, which determined the non-industrial existence of this center.

34 It was so called ,,Balcerowicz Plan” (vice Prime Minister in the period 1989 - 1991 and 1997
- 2001 which resulted in the destruction of hundreds of Polish factories. Symbolic sign of this
destruction was the destroying with completely neutral position of this economic dictator of
Poland one of the most important and present in the world industry shipyard branch.

35 As we have mentioned above so-called ,,Balcerowicz reform” constituted the deadly end for
most of the largest industrial plants in the region. In addition to large chemical plants, only a
few industrial plants have survived this peculiar economic tsunami, radically changing the face
of the region.

3¢ Over the last 30 years, we have been observing either the demographic stagnation of large
cities (Bydgoszcz, Torun) or degression (Grudziadz, Whoctawek, Inowroctaw). Also, the entire
population of the voivodship remains at a more or less stable level, with the increasing process
of raising the average age, ie the aging of the region's inhabitants.

37 Confirmation of all these observations are the data contained in the Statistical Yearbook of
the Kuyavian-Pomeranian Voivodeship 2018. Provincial Statistical Office Bydgoszcz 2018.
Similarly, see : Kuyavian-Pomeranian Voivodeship. Subregions, poviats, communes. Provincial
Statistical Office Bydgoszcz 2018.
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the possibilities of such shaping of the directions of this regional development were opened so
that it would maximally rebuild and enrich the regional civilizational and cultural identity. For
a region as diverse as the Kuyavian-Pomeranian region, it meant a unique chance to achieve
such goals.

Unfortunately, the last twenty years have not brought any significant change here. It
seems that during this period, there was simply lack of deepened reflection on the historical
determinants indicated above. For it is impossible to shape a new reality without elementary
recognition of the historical background, especially in such delicate matter. The result of the
lack of this reflection were also relatively chaotic activities in various dimensions that did not
manage to lead to any vision of building even minimal cohesion of the region.

Also in the area of rebuilding the industrial potential of the region, no significant
progress has been made. In the major industrial centers, a part of the current potential has been
preserved, but in the vast majority of smaller centers (poviat towns), this deep regression has
not been restored - despite the attempts made. Therefore, these consequences of the industrial
counter-revolution in the social sphere have proved to be a permanent phenomenon.

Unfortunately, the attempt to seek the place of the region in new areas of the economy
was unsuccessful as a rule. It was not until 2015 that a study project concerning the assumptions
of the revitalization process of the Kuyavian-Pomeranian Voivodeship was created®®. These
works have not been finally completed. Meanwhile the main efforts of both regional and sub-
national authorities focused on seeking development opportunities in the tourism sphere.
Creating development plans at various levels, based on the development of the tourism sector,
became a specific tenet®.

It might seem in this context that such a unique regionalization of the region will be
conducive to the reconstruction of its cultural mosaic. From the point of view of developing the
tourist attractiveness of the region, just displaying its wealth of cultural heritage could be a very
important asset. It turned out, however, that the regional authorities had much more faith in the
construction of mini-aquaparks or dinosaur parks than in their own power®.

5. Synthesis or regional multiplication?

The above statement is very sad. The more so that the specific multiculturalism of the
region in today's reality should be one of its major assets. We have been observing a lot of
successful experiments in this area over the last decades. The very tradition of the First Polish
Commonwealth shows that its multiculturalism has been for many centuries the source of its
great strength and attractiveness.

One can point to the example of Torun, which over several centuries successfully
synthesized German and Polish culture, thus creating the basis for the great splendor of the
city*!. We also see similar elements of the creative synthesizing of different cultures in later

38 Project assumptions for the revitalization process in the province Kuyavian-Pomeranian,
Office of the Marshal, Torun 2015.

3% On this subject, see b interesting remarks regarding the experiences of the Kujawsko -
Pomorskie region [in:] A. Potoczek, Regional policy and spatial economy, Torun 2003.

40 Here also important observations on this issue [in:] A. Potoczek, Territorial Policy as a public
policy, Torun 2017.

41Tt is amazing that at the turn of the 19th and 20th centuries, despite the very anti-Polish policy
of the German authorities (so-called Kulturkampf), the population of Torun, mostly using
German language at that time, underwent a process of linguistic and cultural Polonization.
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periods. At the same time, it was about the strength of Polish culture, which, thanks to the ability
to draw from various sources, was able to defend itself, or even dominate, supported by
autocratic German and Russian regimes, the cultures of these nations.

It is obvious that what today is about the weak bonds of various communities within the
region is caused by numerous internal tensions. They prevent rational concern for the common
good, through a wise search for common goals and benefits, which could become a strong
development impulse for the region.

It must be remembered, however, that there is no place for any attempt to build a defined,
new cultural community of the region. It seems that the various failures of the voivodship
authorities so far result precisely from the conviction of various centers that such a top-down
procedure is possible. This was accompanied by the conviction that regional institutions with
the help of serious external funds would lead to the creation of such a model.

This operation was reminiscent of the heroic attempts of forcefully building some sort
of "European identity" imagined in Brussels in recent years. Needless to say, just like the project
of the European technocrats, debris collapsing before our eyes with increasing intensity, so have
to end the attempts at a smaller, regional scale in a similarly diverse environment.

For the inhabitants of Central and Eastern Europe this is not a new experience. For many
generations in individual countries of this part of the continent remember how, through the
ideological pressure of the Soviet Union, they tried for half a century (and in the case of the
state that is part of the USSR three quarters of a century) to create a new, universal "socialist"
cultural identity, destroying centuries-old traditions. This project collapsed in a spectacular way
and it is only surprising that at the beginning of the 21st century a new mainstream of the
European Union, it undertook a similar in its essence effort to rebuild the nations and European
countries. As indicated, the effects of these intentions are similar, but they turn out much more
quickly.

However, to seriously discuss this topic, the question should be asked: is it necessary
for the region to has a such unified identity? Even assuming - which seems rather impossible to
us - that it could be constructed during the life of one generation, the question arises for what?
Is the existence of such a thing a condition for the existence and development of the region? In
our opinion, no.

The result of the hitherto "regional policy" is the constant tension and internal disputes
that make him a "sick man" in external perception*’. In this way, we ourselves give evidence
that the existence of a region in such a construction is pointless. Since it is not only unable to
solve the basic problems of its inhabitants, and also generates the necessity of external
interference through permanent animosities, it will eventually lead to the conclusion that the
only way to change this situation is the partitioning of the region between more mature
neighbors*’. We have the impression that in many places in Kuyavian - Pomeranian region,

Consequently, at the beginning of World War II, the population identifying itself as Polish in
Torun, equaled or even exceeded the population identifying with German language and culture.
After Torun's return to Poland in January 1920, regardless of the fact that part of the German
population left the city, the rest identified with Poland to the extent that the city had the largest
share of Polish population among its inhabitants, from all major cities of the Second Polish
Republic (nearly 95 %).

42 A classic example here is the conflict between the two main cities of the region: Bydgoszcz
and Torun. This conflict actually paralyzes the region's development opportunities.

43 These sad reflections result directly from an important document: Diagnosis of the socio-
economic situation of the Kuyavian-Pomeranian Voivodeship. Voivodship on the country's
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local communities are increasingly matured to such conclusions, recognizing that only in this
way will it be possible to break the existing development impasse.

In this context, one must realize that each of the possibly fragmented parts of the region,
however, will become even more peripheral in a possible new system and will fall even lower
in its civilization status. However, the awareness of this is obviously post factum.

So how to respond to this challenge and create an unstoppable problem? It seems that
the decisive action to strengthen all of the region's micro-cultural identities, strengthening them
beyond the local character, is the way to rebuild the strength and significance of the region. The
empowerment of these supra-local communities, strengthening their development potential and
cultural traditions is the way to build a sense of regional community. Local communities,
gaining real support from regional authorities, will become their greatest ally.

Only by supporting bottom-up development processes, raising the civilization level of
Crops.
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